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dividual and the question of whether the
debris should be removed on the Sabbath.
In connection -with this, Rabbi J. David
Bleich (The Jewish Review, Vol. 3, No. 2)
accuses the Israeli Rabbinate of relying on
tespiration as the sole criterion. of death,
and he argues on this basis that it would be
consistent for them to declare a polio vic-
tim dead. Such an individual cannot; and
will never, Rabbi Bleich points out, breathe
on his own. But for that matter, a person
who has a pacemaker could be declared
dead by cardiac criteria. All this proves is
that death is never determined by breathing
or heart-beat. "Fhe: fact that a polio patient

.cannot breathe, but is yet alive, is based -
precisely on the fact that he is-an organized -

system. Indeed it is based on the fact that

-he fas a functioning brain. The question

isn't whether a peérson can or cannot

breathe, but only why he can't breath. Why

can.a fellow who is under debris and not
breathing be declared dead? Because the
brain died. Otherwise we would have an
obligation fo try to revive himrusing C.P.R.
And what does C.P.R. do? Bring a person

back to life? No! C.PR. is effective only.
_ when the brain has not died; itis only when
C.PR. does not work that the patient is,

indeed, dead. In such an instance, the in-
dividual suffers from an irreversible
espiratory failure which stems from an
eversible cause — the death of the brain.
$rain death is the finest criterion of death,
scording to halakha, precisely because the
lassic criteria of irreversible respiratory
-d cardiac arest are dependa.nt upon the

.- zath of the brain. .

- Rabbi Bleich cucé the commcnm:y-of
tashi on Yoma 85A, that motion is a
.eparate criterion for life; and that any

bodily motion, including heart beat, suf- .

fices as a criterion of life even in the ab-
sence of spontaneous respiration arid other
vital signs. He says that the whole discus-
sion in Yoma is limited to a situation in
which the victim is, in Rashi's words,
“comparable to a corpse and does not move

his limbs.” If he does move his limbs, then -

he is certainly alive, no questions. asked.
However, if we look at Rashi’s language,
we find that it suppons precisely the op-
posite conclusion than that which Rabbi
Bleich wishes to draw from it. Rashi says
“sheeino mezas avérav,” “he does not

move his limbs.™ Rashi does hot say “limbs

that do not move.” In Hebrew, that would

be “averav eino:mezizim.” Rashi knew his’

grammar. “Mezas” is an-active verb — ke
does not move his limbs. Rashi is talking
about voluntary motion, not autonomic
motion; he is talking about the kind of
motion that is absent when you ring alunch
bell and the man doesn’t come running. He
is not talking about the kind of motion

involved in the beating of a heart. If Rashi

wanted to intimate that motion per se was
a sufficient criterion for life, he wouldn’t
have used the language.of voluntary move-

ment, but rather; would have used the lan-.

guage of the mishnah in Oholot in which,

as we have seen, it was already declared
that such involuntary movement, like the
movement of a tail of a lizacd, orone might-
~ add, the movement of one’s heart, is no

criterion for life whatsoever: It is untenable

“to use this Rashi to argue that any- momﬂ

including heart-beat, is evidence of life in

- the presence of a dead brain.”

-With regard to my concept of
physnologlcal decapitation (on which my
acceptance of brain death criteria s, in part,

by “physiological decapitation.”

based), one can point out that the mishnah
in Oholot speaks of a lneml, anatomical
decapitation being t to death. It
is legitimate to ask whether or not for some
religious/halakhic reason. the fact that the

head is still attached to the body prevents’

us from saying that a person is dead even
when there is no'blood flow to the brain. If
we study the Talmud and Codes, we find
that there is simply no such restriction. In
Gemorrah Hullin (21A), we find it said
that “if a person fell, broke his neck and

most of the flesh is torn away, he defiles a -

tent,” which means he is dead. Here we
already have a case of a person who is
declared dead on “decapitation™ criteria
even though he is not anatomically
decapitated. However, if we look further,

* we find the Gemorrah discusses the situa-

tion recorded in the Book of Samuct where
it is said of Eli ha'’Kohen that when he
heard that the Ark of the Covenant had
been captured, he fell from his chair and he
broke his neck and died without any visible
signs of damage at all. The Gemorrah states
that he died in.this way because he was an
old man. An old man does not need to
suffer a large, massive wound in order to
be killed. It's enough that he broke his
neck, even though there is no visible
wound: As soon as his.neck broke, he was
called dead. They didn't wait for the heart
tostop. Right here in Hullin we have a case
of death by- decapitation. What kind of
decapitation? Physiological, not anatomi-
cal. )

Are we prepared to have

the Christian world

“"level a'similar charge

against us and refuse

us their organs?

— -
A R

. Further, if we examine the Shulchan
Arukh (Yoreh Deah, 62, Hilchos Ever Min
HaChai), we find adiscussion with respect
to the Noahide law prohibiting one from
eating flesh which has been tom from a
living animal. There, it states that.“Tes-
ticles which have been ripped, but which

- are still in the scrotum are permitted to be
. eaten” (once the animal has been

laughtered). Thisisb they still have
life i m (hcm and they do not fall under the

" category of flesh tom from a living animal.

The Shulchan Arukh explains that if these
testicles had no life in them, the evidence

“of this would be that they would begin to

decay and smell. In such a case, the tes-
ticles are dead and are indeed considered
ton from a live animal, and one is not
permitted to eat.them once the animal has
been slaughtered. What we have in this

_ latter case is a body part which is halakhi-

cally detached, i.e., dead, even though it
remains anatomicaily connected. By anal-

ogy, the cerebral blood flow studies’

demonstrate the very. same thing with
respect to the brain: that the brain is halak-

. hically detached even though it is anatomi-

cally connected, and this is what is meant
‘Those
who oppose the use of brain death criteria
-argue that brain death constitutes the mere
dysfunction of an organ.and is, therefore,

. "ot equivalent to its destruction: But right
- here inthe Shulchan Arukh we find a situa-

tion.in which (1) the blood flow is broken

. (éonlinm_'d on page 20}
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1983 BEAUJOLALS NOUVEAU (M&G).

Enjoy the wonderful new wine of the

vintage.

$8.99 $96.00
1988 BARONS EDMOND BENJAMIN DE
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HALAKHIC DEATH ...

(continued from page 7}

(as is evidenced by the fact that gangrene
sets in): (2) the organ remains.attached to

the body: and (3) the organ is not merely’

dysfunctional. but'is. rather. halakhically
detached and. therefore, halakhically dead.

The main point which can be derived
from the Gemomah Hullin and- from the
discussion in the Shulchan Arukh that [
have quoted is that-anatomical detachment
is not a factor at all in declaring’either an
organ or a whole person dead. The key is,
as is the case when we have brain death,
physiological detachment.

In Shulchan Arukh Yoreh Deah 370 we
find a section which is entitled “Who Is
Considered To Be Dead Even Though He

" Is Alive.” Irrational? On the contrary. What
the Shulchan Arukh is saying is that “signs
‘of life™ are not the criteria for life. The
Shulchan Arukh proceeds to list such in-
dividuals: a person with a broken neck or
one who has a massive wound along his

-- back like that which results when one splits
open a fish. Such individuals defile tents
and are regarded as dead even though they

re “alive” (have signs of life). However, a
goses. aman who is near death, or who had
his throat cut, or who has many multiple
wounds “doesn’t die until he dies.” Why
would the cases first mentioned be
regarded unequivocally as instantaneous
deaths and the othérs not be so regarded?
The answer is that such individuals ex-
perience a condition in which their blood
pressure drops instantly due a massive
wound. Blood flow to the brain is inter-
rupted, and they die because the brain dies
within seconds or minutes of that internip-
tion. The Shulchan Arukh rules thatin such
casés we are not required to check thie
man's heart or breathing. Such a person
may even have involuntary motion,. but
according to the Shulchan Arukh he'is

“dead. It’s simply not true that Jewish law
regards any sign of motion as proof of life.

Rav Moshe’s Opinion -

With regard to my father-in-law, Rabbi
Noshe Feinstein. /. we must remember
the important fact that all of Rabbi
Feinstein's -early teshuvahs_ in this area
were on cerebral death. He had only one-
teshtvah on brain death. Rabbi Feinstein,

contrary to what some would have you':

believe, never changed his mind on the
subject, he simply made a separate
teshuvah with-réspect to a new set of medi-
cal facts. ‘I should parenthetically relate
‘that 2-1/2 weeks prior to Rabbi Feinstein's
death, he turned to me and said “I know 1
am close to death. but I want you to know
that I'm proud, even boastful, that I have
never ever had to-withdraw a responsum

that 1 wrote. ‘I never had to change my
mind.” Rabbi Feinstein’s son is quoted to -

the effect that the elder. Rabbi Feinstein
never changed his mind on the criteria for

" death, this is accurate. He never changed:

his mind that cerebral death is forbidden
as a criterion, and indeed when he later
published responsa forbidding heart
-transplants, he again was referring to
cerebral death. However, whien he learned
of tests for brain death which tested for
death of the brain stem as well as death of

. the cerebrum, such death being incom-
patible with spontaneous respiration, and
“after [ reported to him that I had personally

observed that these tests were accurate in -

100 cases, he accepted the concept:of brain

death as being equivalent 10 death by
decapitation. The relevant portions of his

- responsum, a responsum which was in fact

‘addressed to me, is well worth repeating:

There is now a test in which a

- liquid is injected into the body
through the veins in order to sce
whether the connection has been
broken between the brain and
the rest of the body and destruc-
tion of the brain has set in; this
is the same as death by decapita-
tion.

If he can be made to breath by a
respirator even though he has
died, this does not declare him
alive.

In his previous responsa, he specifies
(Yoreh Deah, 2:146), “what the doctors
say, that if the brain does not function he is
to be declared dead even though he still
breaths, etc.” clearly refers to cerebral
death, not brain death. It is hard to imagine
how anyone with an awareness of .the
medical and halakhic issues involved
could misunderstand my father-in-law on
this point.

Ican recall from my notes and my son'’s
(Rav Mordechai Tendler) notes 17 cases in
which Rabbi Feinstein ruled that people
who were declared brain dead should be
removed from their respirator. Itis notonly
a question then of what he said, but of
Masseh Rav? What did he actually do?
Rabbi Feinstein held that the respirator
should be removed knowing full well,
based on blood flow studies, that the per-
son was' brain dead and the respirator
would never be reattached.

transplants I should point out that in one of
his teshuvahs, Rabbi Feinstein held that
there are no issurim (restrictions) regarding
organ transplants from the body of one who
has died, if such transplants are done so that
another person might live. He tells us (and
this, by the way, is so revealing of Rabbi
Feinstein’s own personality and character)
that if the family should feel anguished by
permitting such a transplant, then its mem-
bers are not required to give their permis-
sion for it. But he said that it is a mitzvah
not to be anguished in such a case. The
mitzvah is that you should feel joy in
saving a life. (Igrot Moshe, Y.D. 2:174)
This responsum spoke to the issue of organ
transplants before we leamed about brain
death, but the same now applies equally to
a brain dead patient. It is a mitzvah to
utilize his organs to save the life of another.

There is, however, a serious problem
because Agudas Yisrael has made it next to
impossible for some individuals to obtain
aliver transplant in Isracl. Such individuals
most often go out of the country to obtain
organs and in so doing they compete for
potential donors with, for example,
Americans. 1 have heard it said that it is
unfair for Israelis to come to America ex-
pecting to receive liver transplants when
they, th lves, won't d fivers. 1
wrote to Agudas Yisrael and told them that
their position was hurting the Orthodox
Jewish patient. I said if the word got out
that we will not allow a Jew who is brain
dead to be a donor, why would the Goyim
let their organs go to us? Atone point I was
asked by a leading Agudas Yisrael rabbi to
contribute funds for a liver transplant for a
person coming to' the United States from
Eretz Yisracl. My response (which I wrote.

the hospital. If you believe that the brain
dead person is alive, then the person who
istoreceive his organ is killing him a week,
a day or even a minute earlier by coming
in and being the first match for his organ.
In so doing, he is, in Jewish law, an ac-
complice to amurder. According to Jewish
law, it is murder if you speed the death of
the donor by even a minute! The idea that
the doctors will take the organs out
anyway, and that they then hunt around for
a recipient, and that a frum Jew can, there-
fore, also get the organ is based on a mas-
sive self-deception. If Agudas Yisrael and
others were consistent with their own posi-
tion, they would rule that it.is totally assur
(forbidden) for any Jew to receive a liver
or heart. If they do receive such an organ-
they would be committing retzicha, mur-
der. One, of course, need not be plagued by
such a problem if he understands that the
only criterion for death, according to
Jewish law, is death of the brain.

Just the other week, the heart of a brain
dead soldier in the Isracl Defense: Forces
was transplanted into an Arab citizen of
Jerusalem. The Eida Hacharedit in
Jerusalem protested, not because the brain
dead criterion was unacceptable, but be-
cause Arabs refuse to donate their organs
toJews! Are we prepared to have the Chris-
tian world level a similar charge agamst us
and refuse us their organs?

To paraphrase the Rambam in his com-
‘mentary on the tenth chapter in Sanhedrin
where he berates those who misunderstand
the abstruse midrashic comments in the .
Talmud and .interpret- them literally: “If
only they would admit that they do not

- undersland .

The autlmr isa mm-d autharlly o »m/ira/

(Ihlc.\‘ and the relationship of medicine and

Rabbi Feinstein, contrary to what some would have
you believe, never changed his mind on the subject,
he simply made a separate teshuvah with respect toa

new set of medical facts.

Halakhic Ramifications

There are many fmplications which.
derive from the mistaken, but so called

““strict” halakhic view on death criteria that

may.not at first be so readily apparent. If a
person is dead, the halakha demands that
we bury him in the timeliest of fashions.
We can't, so to speak, “play it safe” and
keep him on a respirator for another five or
six days, because in doing so we violate the
halakha that a dead person must be buried

_as soon as possible.

Second, if such a dead body is kept on
a respirator, a Kohen cannot come into the
hospital during thistime. We cannot accept
a “Chumra” in this area. We have to make
up our minds: “Is the person dead or isn’t
he dead?”

There is a third ramification, and this -

has to do with- violating the Sabbath. It

- would be forbidden for altour frum doctors
- to-do anything for such a person on the
* Sabbath. Finally I should note that there is

acritical lack of intensive care beds in most

hospitals, and we may be risking the life of -

2 hvmg individual because we have a dead

. tnin occupying an intensive care bed
- .which would otherwise be afforded to a
~critically ill individual whose survival

(b'derech hateva) depends on obtaining

* intensive care,

With regard to the question of organ

in a letter to Rabbi Moshe Sherer) was that
if this rabbi was asking me for money, he
must then agree that a brain dead patient is
indeed-dead and can halakhically serve as
an organ donor, otherwise he would be

_asking me to be an accessory to murder. I

later learned that this Agudas rabbi’s
response to sucha qucstion was that he did
not involve h f in such complicated
shielahs (questions) as the halakhic slams
of a brain dead patient.

But there are those at Agudas Yisrael
who do involve themselves in these ques-
tions, and they must.acknowledge the con-
‘sequences of their own position. Those

-" who do not accept the brain death standard

should not fool themselves into believing
that once an organ has been removed from
a brain-dead donor, a Jew would be per-
mitted to make use of it. A liver transplant
is not like a’'comea transplant where the
doctors remove the organ, put it in a
freezer, and wait for a potential recipient.
In the case of a lung, heart or liver
transplant, the doctors must look for a
recipicnt whose blood and physical type
matches up to the potential brain dead
donor. Tt is only then that the surgery to
remove the lung, heart or liver is per-

_ formed. The organ is removed for a
. ‘specific-individual, but even more impor-

tantly, the organ is frequently notremoved
for that individual until he decides to enter

‘e 10 Jewish-law::He serves.in.a dual
capacity as professor of biology at Yeshiva
College and as a rosh yeshiva (professor of

" Talmud) at the University-affiliated Rabbi

Isaac Elchanon Theological Seminary
{RIETS). Dr. Tendler holds the Rabbi Isaac

"and Bella Tendler Chair in Jewish Medical
" . Ethics at Yeshiva University. He also serves
as Rav of the Community Synagague of

Monsey.
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