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Dear Rabbi Mordechai Halperin,

I thank you for supplying me with Rabbi Shlomo Zalman Auerbach’s letter,
dated March 10, 1993 (17 Adar, 5753), in which he conveys his opinion about
the position of my grandfather Rabbi Moshe Feinstein concerning establishing
the moment of death and organ transplants.

In this letter, he (Rabbi Auerbach) writes:
“… and since the ventilator was only inserted by the physicians it should
be considered as if it is merely extending the end of dying and is
preventing the soul from departing from the body, and therefore it would
be permissible to remove it from him.”

And Rabbi (Auerbach) adds here in parenthesis:
“ Even though this is already explained in Iggrot Moshe, Yoreh Deah
III:132, since from his (Rabbi Moshe Feinstein’s) words it might be
possible to interpret otherwise, I was therefore happy to see the letter that
he wrote to Dr. Bundi, that clearly states this is permissible. However, in
my humble opinion, even though it’s written there “that it’s justified
according to the law” and “even if the heart can pump for another few
days,” it appears to me  in any case that these comments refer only to “it’s
permissible to remove the patient from the respirator,” because the date of
the letter is Kislev 1985 a period in which the whole world was discussing
whether or not organ donation was permissible or forbidden, and if his
opinion was that the patient was considered dead also for taking organs,
then it’s incredible that he didn’t mention that there was a mitzvah to take
organs for the purpose of saving lives… and therefore I think that he
didn’t want at all to rely on these tests to actively take out organs.

On this discussion, I want to comment that although according to the opinion
of Rabbi Auerbach the removal of the respirator is considered as removing an
obstacle to death which is permitted for a gosses, as explained in Yoreh Deah
339, paragraph 1, by the Rama. And therefore, it wouldn’t be a proof from
that which Rabbi Moshe Feinstein allowed to remove a respirator to an act of
commission like removing organs while the heart is still pumping.

But certainly this is not the opinion of Rav Moshe Feinstein himself, for his
opinion was not to compare removing an obstacle – which is permitted by him
because of the suffering of the gosses, that it artificially lengthens the
suffering of the patient – with that of natural needs, that also a healthy man
needs, that removal of them is considered an act of commission. I will briefly
elaborate.



According to the Rav (Rabbi Moshe Feinstein), the permission to remove the
obstacle of a dying person is not because he’s dying specifically, for if he has
no suffering it would be forbidden to remove the obstacle, and we would need
to lengthen his life with whatever is possible. For so he wrote in Iggrot Moshe
Choshen Mishpat  II, Fourth Volume, Siman  74.

“And it is simple that so held the Rama in Yoreh Deah, 339, Chapter
1, who permitted, and even required that we remove things that
prevent the departure of the soul even if we find it will cause his death
to occur a short time earlier than it would have.) It is obvious that this
is based on the suffering that the gosses experiences, for without the
suffering there would be no reason to allow removal of obstacles that
would prevent departure of the soul, just the opposite, that we would
be required to insert (a ventilator.) But it is most certain that it is
because the dying person would continue to suffer with the delayal of
his soul’s departure, and certainly our teacher the Rambam and his
predecessors had a tradition about this. And it’s correct and true
according to halacha.”

And similarly he wrote in Yoreh Deah II, Siman 174 the beginning of section
3.

And such was the opinion of the Rav (Rabbi Moshe Feinstein) with all
terminal patients, that it is forbidden to lengthen the life of suffering
terminally ill patients (if the patient doesn’t agree or is unconscious) as is
explained in many of his responsa in Iggrot Moshe simanim 73-75, Yoreh
Deah II, Siman 174. Therefore there is no difference between a gosses and a
regular patient, in as much as you can heal them you should, but if it’s just to
extend the suffering life of a patient it is forbidden. See response Choshen
Mishpat II, Siman 74 end of Letter 3, which implies to the contrary, that if you
can extend the life of a suffering patient for a longer period of time even the
more so it should be prohibited then if you can extend the life of a suffering
patient for a short period. And all this is according to his opinion which is
derived from Talmud Ketubot 33, Folio 2, that endless suffering is worse than
death, and if so, the more that suffering is extended so too is it worse than
death.

And with all this he wrote that a terminal patient needs to be intravenously fed
(Iggrot Moshe, Choshen Mishpat II, Siman 74, beginning of letter gimmel)
This ruling was made in the context of the secular courts ruling in Florida,
USA, that a terminally ill patient, it is forbidden to extend his life with
“invasive methods”  such as: artificial respiration and intravenous feeding.
And he wrote: “Simply feed him things that won’t harm him, and that
certainly give him a little strength, even though the patient won’t feel it, and
even those who are watching over him won’t notice it. And it (food) is not
similar at all to medical drugs (that would be forbidden to give him so as to
extend his suffering), and the reason is simply that feeding is natural and it is
necessary to eat to sustain life and consciousness and even animals have to
eat…”



In the beginning of his words he compared this (eating) to giving oxygen to a
patient. And even though in his responsa Siman 73, letter aleph, he wrote that
giving oxygen is to lessen the suffering, but in comparison to his words in
siman 74, it is clear that it is because breathing is a natural thing that every
person needs, even if he is healthy.  Therefore he wrote in Iggrot Moshe
Yoreh Deah, II, siman 132  concerning removal of a respirator: “All the while
the respirator is working it’s forbidden to remove it from his mouth, for
perhaps he is alive and they would kill him by it’s removal.” And he only
permitted it there in his tshuva in Choshen Mishpat not to restart the machine
after it ran its course of a limited time, but not to remove a functioning
machine. Thus there is a clear distinction between medication that is forbidden
to be administered in order to extend the suffering of a (terminally ill) patient
and between food and air that must be administered – there is no suffering
added by administering them – and it is absolutely forbidden to remove them.
And its clear that even though the Rav (Rabbi Moshe Feinstein) permitted not
to restart a ventilator that ended its cycle and was in the ‘off’ position, that
ruling only applies if the patient is dead, and not if there is a doubt whether or
not he is alive or dead but only suffering from pain, as he wrote explicitly in
the places that were mentioned above.

It appears, in my humble opinion, that the Rav (Rabbi Moshe Feinstein’s)
source was Maimonides, Laws of the Murderer (rotzeach) ,third chapter, laws
9 and 10, that if a person withholds from his friend air or heat it is considered
as if he killed him with his own hands. That is because air and heat (like food)
are natural needs of humans, that withholding them is tantamount to murder.
But holding back drugs that a patient needs it would appear is not murdering
someone with your hands. and see Tzofnat Pa’aneach for law 11, that explains
the Rambam’s omission of Talmud Sandhedrin 77, folio 2 that Raba says;
“One who shoots an arrow into someone, and he has (healing) drugs in his
hand and another comes to disperse (the drugs to the wind) them, and even he
came first to disperse them, he is not culpable, because during the time that he
could have healed him.”

And he (Tzofnat Pa’aneach) writes that medicine does not annul the sickness
but rather it’s a new thing, and therefore one who shoots an arrow at someone
even though it’s possible to heal him (the victim) he (the shooter) is still
culpable of murder. But if the victim doesn’t die because he received
medication then he (the shooter) is not culpable of murder. But if the wounded
dies, than the fact that it would have been possible to heal him is not a
sufficient reason to label him a “live” person. And see that something similar
is also written in the Ohr Sameach there. And therefore removal of medication
is not considered murdering someone with your hands, which is not true when
withholding air, warmth or food.

In any case, it was definitely the opinion of Rabbi Moshe Feinstein that
removal of the respirator (and intravenous nutrition) is considered an act of
murder. Therefore if he permitted this (not to administer these essential items)
to someone who was lying dormant as a dead person, and whose autonomous



respiration had ceased, he certainly allowed one to do all things that one
would normally be considered murder by a live person, because this person is
dead. And therefore, according to his opinion, it’s permitted to remove also
organs from this person because he is dead. And the distinction which Rav
(Auerbach) wrote of between removing a ventilator and between removing
organs, is not a distinction according to Rabbi Moshe Feinstein’s position as I
have explained.

Your friend,
Shabbtai A. HaCohen Rappaport

[Translated by Robert Berman.]








