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Historically, death was not particu-
farly difficult to define from either a

legal or halachic standpoint. Generally, '

all vital systems of the body —respira-
tory, neurological and circulatory —
would fail at the same time and none of
these functions could be prolonged with-
out the maintenance of the others, To-
day, with major technological advances
in life support, particularly the develop-
ment of respirators and heart-lung ma-
chines, it is entirely possible to keep
some bodily systems “functioning” long
after others have ceased. Since we no
longer face the inevitable simultaneity
of systemic failures, it has become nec-
essary to define with greater precision
and specificity which physiological sys~
tems are indicators of life and which (if
any) are not, especially in light of the
scarcity of medical resources and the
pressing need for organs for ransplanta-
tion purposes. In recent years, the con-
cept of “neurological death™ commonly
called “braindeath,” “whole brain death”
or “brain-stem death” (and, sometimes,
inaccurately-termed- “cerebral death™

has gained increasing acceptance within

the medical profession and among the
vast majority of state legislatures and

Editor's Note

As Rabbi Angel notes, the
more accurate term for this
phenomenon is "brain-stem
death.” Rabbi Breitowitz
choseto employ “brain death,”
the term commonly used in
the popular press, to enable
the readers -of his arlicle to
relate its contents to reports
that appear in the media.
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L BR AN DEATH CONTROVERSY

INJEWISH LAW

BY RABBI YITZCHAK BREITOWITZ

courts in the United States. Whether this
standard comports with halachak is a
matter of great controversy among rab-
binic authorities.! The purpose of this
article is not to take sides nor in any way
resolve the halachic debate. Its purpose
is more modest. This article will attempt
to explain to the general reader: (1) what
is “brain death” and how it is clinically
determined; (2) some (not all) of the
major sources on whether it is an accept-
able criterion of death from the stand-
point of halachah; (3) the viewpoints of
contemporary authorities and (4) the
halachic and legal ramifications of one
view or the other.

What Is "Brain Death” And How
Is It Diagnosed?

The concept of total “brain death™ as
an alternative to the older definition of
irreversible circulatory-respiratory fail-
ure was first introduced in a 1968 report
authored by a special committee of the
Harvard Medical School? and was later
adopted, with some modifications, by
the President’'s Commission for the
Study of Ethical Problems in Medicine
and Biomedical Research, as a recom-

mendation for state legislatures and
courts.? The “brain death” standard was
also employed in the model legislation,
known as the Uniform Determination of
Death Act, which has been enacted by a
large number of jurisdictions and the
standard has been endorsed by the influ-
ential American Bar Association. While
New York is one of the few jurisdictions
that does not have a “brain death” stat-
ute, it has adopted the identical rule
through the binding decisions of its
highest court.*

The rapid, and near universal, accep-
tance of neurological criteria of death is
probably attributable to three factors.
First, moving the time of death to an
earlier pointfacilitates organ transplants,
and indeed makes such transplants pos-
sible. Organs, especially the heart and
liver, are suitable for trdnsplantation only
if they are remaved at a tirne when blood
is still circulating. Once cardiac arrest
stops circulation, rapid tissue degenera-
tion makes the organ unsuitable for such
use. Given the increasing success of
these operations and the relative uscless-
ness {(from a secular standpoint!) of sus-
taining “brain dead" patients on respira-

Continued on ;;age 63

FOOTNOTES

1. The Uterature on broin death — medical,
legal, halachio—is huge and only selective
citations can be given here. The best
nonhalachic survey of the legal and medical
issues can be found in a report of the
President’s Commission for the Study of
Ethical Problems in Medicine and Biomedi-
cal and Behaviyral Research, Defining Death
(1981}, Halachic treatment (as well as good
discussion of related legal and medical
approaches) can be found in a just-published
book of Rabbi 7, David Bleick, Time Of
Death In Jewish Law (Z. Berman, 1991}
which s a compendium of Bleich's previ-
ously-published Hebrew and English articles
expotnding his well-known opposition to
“brain death” criteria. An excelien:
sympaosium (which also presents R. Tendler's

apposing view) appears in volume 17 of the
Tournal OF Halacha And Contemporary
Society (Spring 1989}. Finally, the October
1991 Jewish Observer contains an interesting
exchange of correspondence betweers Rabbi
Tendler and Chaim Zweibel, General Counsel
of Agudath lsrael of America. :

2. A Definition of Irreversible Coma - Report of
the Ad Hoc Contmittee of the Harvard
Medical School to Examine the Definition of
Brain Deatk, 205TAMA 337-350 (1968}

3. - President’s Commission for the Study of
Ethical Problems in Medicine and Biomedicat
and Behavioral Research, Defining Death:
Medical, Legal, and Ethical Issues in the
Determination of Death (Government
Printing Office, 1981). _

4. See Feople v. Eulo, 63 N.Y. 2d 341 (1984).

5. Brain stem death occurs when, due to trauma,
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The Brain-Death Coniroversy
Continued from page 61

tors, there is a natural temptation to
redefine death so that organs become
available to serve higher ends. It is no
coincidence that the movement towards
acceptance of “brain death” coincided
with the dévelopment of cyclosporine
and other anti-rejection drugs.

Additional - considerations  involve
triage and allocation of scarce medical
resources. It is extraordinarily expensive
(in terms of equipment and labor) to
maintain patients on respirators and
other life support and using these re-
sources for “brain dead” patients pre-
vents their deployment for those who
stand a betier chance of recovery, Yet a
third impetus towards redefinition is an
understandable desire to spare families
the agony and anguish of watching 2
- loved one experience a protracted death.

For whatever the reason, the current
definition of “death” is now a composite
one: death is deemed to occur when there
is either irreversible cessation of circula-
tory and respiratory functions (the “old”
definition) or irreversible cessation of
all functions aof the entire brain includ-
ing the brain-stem.®* The principal utility
of this second standard pertmits declaring
as dead a comatose, ventilator-depen-
dent patient, incapable of spontaneous
respiration but whose heart is still beat-
Ing due to the provision of oxygen via an
artificial breathing apparatus.

At the outset, two points must be
made absolutely clear. First, contrary to
the misperceptions of many lay people,
“brain death” is not synonymous with
merely being comatose or tnresponsive
to stimuli. Indeed, even a flat EEG
(electroencephalogram) does not indi-
cate brain-stem destruction. The human
brain consists of three basic anatomic
regions: (1) the cerebrum; (2) the cer-
ebellum; and (3) the brain-stem consist-
ing of the midbrain, the pons, and the

medulla, which extends downwards to
become the spinal cord. The cerebrum
controls memory, consciousness, and
higher mental functioning. The cerebel-
lum controls various muscle functions
while the brain-stem controls respira-
tion and various reflexes (e.g., swallow
and gag). A patient may be in a deep
coma and nonresponsive o most exter-
nal stimuli but stifl very much alive. At
maost, such patients may have a dysfunc-
tional cerebrum but, by virtue of the
brain stem remaining intact, are capable
of spontaneous respiration and heart-
beat. Indeed, the most famous of these
cases, Karen Ann Quinlan, was able to
live off a respirator for almost a decade.
While such persons may be popularly
referred to as brain dead, they are more
accurately described as being in a persis-
tent vegetative state [PVS] and are very
much alive under both secular and Jew-
ish law, Removal of organs from such a
donor would indisputably he homicide.
This is even more true for the phenom-
enon known as being “locked-in"” where
the patient is fuily conscious but unable
to respond.

A second point to keep in mind is the
relationship among respiration, circula-
tion, and the brain. The heart, like any
organ, or indeed cell, needs oxygen to
survive and without oxygen will simply
stop beating. Respiration, in turn, is con-
trolied by the vagus nerve whose nucleus
is located in the medulla of the Brain-
stem, The primary stimulant for the op-
eration of the nerve is the presence of
excess carbondioxide inthe blood. When
stimulated, the nerve causes the dia-
phragm and chest muscles to-expand,
allowing the lungs to fill with air. Spon-
taneous respiratory activity can there-
fore not continue once there is brain
stem destruction or dysfunction. The
heart, on the other hand, is not controlled

by the brain but is autenomous. It is
obvious, of course, that unless the pa-

tient is hooked up to a breathing appara-

tus, destruction of the brain-stem will
inevitably lead to cardiac cessation not
because of any direct control the brain
stem exercises over the heart but simply
because the heart muscle is deprived of
oxygen. Where, however, the patient’s
intake of oxygen is being artificially
maintained, the heart may continue to

" beat and blood circutate for a consider-

able time after total brain-stem destruc-
tion.* The time lag between brain death
and circulatory death is on the average
only two to ten days, though there is at
least one case onrecord where a woman’s
heart continued to beat for 63 days after
a diagnosis of brain death.” (Indeed, she
delivered a live baby through a
Caesarean section). It is this crucial gap
between cessation of spontaneous respi-
ration and cessation of heart beat that
defines the parameters of the phenom-
enon cailed “brain-stem death.”

The steps taken in a clinical diagnosis _

of “brain death” vary from medical ¢en-
ter to medical center and those differ-
ences may have significant halachic re-
percussions but will typically involve the
following:® {1) a determination that the
patient is in a deep coma and is pro-
foundly unresponsive to external stimuli;
{2} absences of elicitable brain-stem re-
flexes such as swallowing, gag, cough,
sigh, hiccup, corneal, and vestibulo-ocu-
lar (ear); (3) absence of spontaneous res-
piration as determined by an apnea test:®
and (4) performance of tests for evoked
potentials testing the brain-stem’s respon-
siveness to a varisty of external stimuli.
These tests are to be repeated between 6-
24 houss later to insure irreversibility —
with life support supplied for the interim
—and a specific cause for brain dysfunc-
tion must be identified before the patient

the brain swells and thepressure in the skuil
rises to exceed blood pressure. The brain is -
deprived of blood and oxygen and the brain
tissue begins to lquefy [lyse]. While total
dysfunction oceurs mimetes after deprivation
of oxygen, total liquefication dees not toke
place untl some time after cardiac death,
indeed sometimes several days ajter
internment. .

6. A good description of the scierific aspects of
brain death can be found in 24 Tradition 1, 8-
14 (Summer 1989) (Dr. Jakobovitz's
annotations tg the Chief Rabbinate's ruling)
and in Kielson, “Determining the Time of
Death-Medical Aspects,” 17 Joumal of
Haiacha and Contemporary Society 7-13
(Spring [985).

7. See spurces cited in Bleich, “Of Cerebral
Cardiac Death”, 24 Tradition 4¢, 61 n.5
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(Spring 1959), reprinted in Time Of Death In
Tewish Law, pp. 129-160,

8. Much of this information was derived from
the articles cited in note 6 and a communica-
tion of Robbi Mashe Tendler to the members
of the RCA dated Summer 1991,

9. Apneq resting takes many forms. Cne
standard test may involve providing the
batient with 100% oxygen for 20-30 minutes
through the respirator and then shutting off
the machine, thereby allowing the carbon
dioxide in the blood to rise but at the same

- fime allowing for passive gaseous diffusion
of oxygen through the tubes of the machine
or through a tube inserted directly into the
trachea. This allows the CO? in the bloed to
rise, enabling a test of the respiratory
response without depriving the patient of
necessary oxygen in the interim. While a

f2]

normally-functioning brain-stem would
induce respiration of a fairly low pressure of
C0?, g diagnosis of death will not be
confirmed until the CO? pressure is
considerably above the normal triggering
point but nevertheless fails 1o elicit a
respiratory response.

10. Note that a flat EEG (electroencephalogram)
is not @ nacessary condition for a brain death
diagnosis. A flat EEG does not in any event
insure brain-stem death but at best, indicates
only absence of (perceptible) upper brain
activity. Canversely, even in patients with a
brain death diagnosis, sporadic, minimal
EEG activity has occasionally bsen found,
The Harvard criteria regard a flat EEG as
helpful and confirmatory but not essential to
a brain death diagnosis.

11, Compare letter of Rabbi Tendler printed in~
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will be declared dead.'®
An additional test that is sometimes

employed (when other clinical tests are -

deemed inconclusive) is radionuclide ce-
rebral angiography [nuclide or radioiso-
tope scanning]. A harmiess radioactive
dye is injected into the patient's blood-
stream, typically. through the intrave-
nous tubing already in place. In brain
dead patients, scanning will reveal an
abrupt cutoff of circulation below the
base of the brain with no visible fluid
draining away. While many observers
have described this test as nearly 100%
accurate, others have claimed the brain-
stem circulation, especially in the me-
dulla, is not well-visualized and absolute
absence of blood flow to this region
cannot be diagnosed with certainty.!

Note that a patient who is brain dead
may theoretically coniinue to have
muscle spasms or twitchings or even sit
up. Whether this so-called Lazarus Re-
flex is an indicator of life will be dis-
cussed in due course; what is undisputed
is that'such mpvements are coordinated
not from the brain but solely from the
spinal cord, It should also be noted that
there are several instances of clinically
brain dead patients carrying live babies
to term.'? Again, this may or may not be
significant. :

Is Brain-Death An Acceptable
Halachic Criterion Of Death?

This question breaks down into two
distinct issues. First, is irreversible dys-
function of the entire brain a valid crite-
rion of death? Second, even if the answer
is yes, are the medical tests currently
utilized in establishing such a condition
halachically valid indicators of its pres-
ence? One counld easily subscribe to
“whole brain” death a5 a conceptand yet
reject the particnlar diagnostic tools
employed.

There are anumber of halachic sources
thatare relevant to the question of “brain
death,” the most important being the

Mishnah in Oholot 1.6, the Talmud in
Yoma 85a, passages in Teshuvot Chatam
Sofer and Teshuvor Chacham Tzvi, and
various pronouncements of R. Moshe
Feinstein in his Tggrot Moshe." This is
not the forum for a detailed examination
of these sources other than to note that 2
number of them are equivocal and sub-
jéct to a variety of interpretations.
Briefly stated, the Mishnah in Oholot
establishes the dual propositions that,
first, physical decapitation of an animal
is a conclusive indicator of death and

. second, some degree of subsequentmove-

ment is not incompatible with a finding
of death provided that such movement
qualifies as spastic in nature (pirchus
be’alma) like the twitching of the “sev-
ered tail of a lizard” The Talmud in
Yoma 85a, dealing with a person trapped
under a building, rules that a determina-
tion of respiratory failure establishes
death without the need to continue to
uncover the debris to check heartbeat.
Proponents of “brain death” argue thata
dysfunctional brain-stem is equivalent
to a decapitated one, (physiological de-
capitation), that destruction of the brain
stem inevitably means inability to spon-
tanecusly respire (meeting the criterion
in Yoma) and that subsequent “move-
ment,” whether the Lazarus Reflex or
the heartbeat, falls into-the category of
Dpirchus since such movement is not co-
ordinated from a “central root and point
of origin,”" i.e., the brain.

The counter-arguments are: first,
physiological dysfunction is not the
equivalent of anatomical decapitation.
The only phenomenon short of actual
decapitation that might similarly qualify
is a total liguefication (lysis) of the
brain, something that probably does not
occur until well after cardiac arrest. Sec-
ond, according to Rashi in Yoma, cessa-
tion of respiration is a conclusive indica-
tor of death only when the person is
“comparable to a dead man who does not
move his limbs.” While certain forms of
postmaortemn movement may be charac-

terized as merely spasmatic and would
not qualify as “movement,” the rhyth-
mic coordinated beating of a heart and
the maintenance of a circulatory system -
can Hardly be characterized as pirchus
since ‘such hedrtbeat is life-sustaining -
and identical to that in an normally-
functioning individual. Reference is also
made to the reshuvot of Chatam Sofer
and Chacham Tzvi who both write that it
is only the cessation of respiration and
pulse (heartbeat) that allows for a deter-
mination of death and the Gemara in
Yoma merely creates a presumption that
upon cessation of respiration and an ap-
propriate waiting time, one is permitted
to assume that heartbeat has stopped as
well. Since this assumption is obviously
not true in the case of “brain dead”
patienis hooked up to respirators whose
heartbeats are monitored, such patients -
may not be dectared as dead,

The position of R. Moshe Feinstein,
whose psak could well have been defini-
tive at least in the United States, is
unfortunately a matter of some coritro-
versy. His son-in-law, Rabbi Dr, Moshe
Tendler, a Rosh Yeshiva in RIETS and
Professor of Biology, Yeshiva College,
has vigoreusly argued that Rabbi
Feinstein snpporied a total “brain death”
standard based on the concept of decapi-
tation in Mishnah Oholot." Bis position
finds strong support in Iggrot Moshe,
Yoreh Deah IIT no, 132 which seems to
validate nuclide scanning as a valid de-
terminant of death. This is also the un-
derstanding of the Istaeli Chief Rabbin-
ate, R. David Feinstein, (who admits,
however, to having no inside informa-
tion on the topic) and R. Shabtai
Rappaport, the editor of R. Moshe's
responsa.'® _ )

Others, however, have interpreted his
teshuvot very differently, pointing out
that R. Moshe reiterated twice (indeed,
in one instance two years after the “nu-
clide scanning” reference) that removal
of an organ for transplantation was mur-
der of the donor.” (R. Tendler's re-

the Octaber 1991 Jewish Observer with the
degree of skepticism expressed by Dr.
Keilson, supra note 6, at 12, Indeed, some
earlier studies had indicated that
angiography only measures deficit, not
cessation of blood flow even 10 the cerebrum
and that up ta 24% of normal blood flow
could still be present. Modern refinements in
these techniques probably allow for a
definitive determination of rera blood flow to
the cerebrum but “persistent perfusion and
survival of the brain stem” remain a distinct
possibility. See studies cited in Bleich, supra
aote 7, at notes 13-21. | have ro information
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as 1o the accuracy of any of those studies; ]
simply poinr them out for the edification of the
reader.

12. S¢e the sources in the medical literature cited
by Bleich, supra note 7, ar 62 n.5 (at 133, n5
in the book),

13. See Teshuvot Chatam Sofer, Yoreh Deah no.
338; Teshuvot Chacham Tzvi, no. 77; and
Iggrot Moshe, Yoreh Deah If, nos. 164, 174;
Yoreh Desh i/7, no. 132; Choshen Mishpat 17,
nos, 72-73.

14. See Peirush HaMishnayot of Rombam te
Cholot 1:6.

15. See, for example, Rabbi Tendler's letrer in

(3]

October 1991 Jewish Obscrver.

16. The Chief Rabbinate's ruling accepting
“brain death” expliciily relies on R, Moshe
for authoriry, See Techumim Vol, 7, 187-102
(5746) and Jakobovitz, “Brain Death and
Heart Transpiant: The Israefi Chief
Rabbinate’s Directives,” 24 Tradition J-14
(Summer 1989); R. David's understanding is
guoted by R, Tendler in his own October
letter 1o YO, and R. Shabtai Rappaport's
letter appears in 12 Assia no. 3-4 (Kislev
3750), pp.10-12.

17. S2¢ dggrot Moshe, Yoreh Deah /I, no. 174
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sponse: Both of those teshuvot refer (o
coratose patients in a persistent vegeta-
tive state who are capable of spontane-
ous respiration and are very much alive
and not to those who are respirator-
dependent). They also cite R. Moshe's
express opposition to proposed “brain
death” legislation in New York unless it
contained a “religious exemption.”'® (R.
Tendler’s response: Although R, Moshe
accepted the concept of “brain death,”
his support of an exemption'was simply
to accommodate the views of other reli-
gious Jews who disagree). Finally, they
note that in the very teshuveh upholding
the use of angiographic scanning, R.
Moshe approvingly cites Teshuvor
Chatam Sofer, Y.D. no. 338 (who insists
on absence of dofeik, pulse, and indeed
states that one is dead only if there is an
inability to breath and no other sign of
life is recognizable with them (Vegam lo
nikarim bahem inynei chiyut achairim).
Their conolusion: R. Moshe merely vali-
dated nuclide scanning as a criterion to
verify one determinant of death, ie,
absence of respiration, but did not main-
tain that it alone was sufficient.”® This
author certaiply lacks both the compe-
tence and the authority to resolve this
dxspute but presents it to the reader so
that he may see why this aréahas been so
fraught with unresolved controversy.

Contemporary Views

The following is a cataloguing of the
major schools of thought among con-
temporary poskim and rabanim on the
brain death issue and some of the recent
events conngcted with this question.

1. Asnoted, Rabbi Dr. Moshe Tendler,
has been the most vigorous advocate for
the halachic acceptablhty of brain death
criteria. In his capacity as chairman of the
RCA’s Biomedical Ethics Committee,
Rabbi Tendler spearheaded the prepara-
tion of a health—_cam' proxy form that,
among other innovations, would autho-
rize the removal of vital organs from a
Tespirator dependent, brain dead panent

for transplantation purposes. Although
the form was approved by the RCA's
central administration, its provisions on
brain death were opposed by amajority of
the RCA's own Vaaed Haldcha (Rabbis
Rivkin, Schachter, Wagner and Willig).?

2. The Israeli Chief Rabbinate Coun-
cil, in an order dated Cheshvan 5747, has
also approved the utilization of “brain
death” criteria in authorizing Hadassah
Hospital to perform heart transplants but
onasomewhat different theorythan Rabbi
Tendler, Positing that cessation of inde-
pendent respiration was the only criterion
of death (based on Yoma 85 but some-
what inexplicably also citing Chatam
Sofer, Y., no, 338), the Rabbinate mled
that brain death was confirmatory of irre-
versible cessation of respiration, Theo-
retically, this would allow for a standard
far less exacting than clinical brain death,
perhaps nothing more than faiture of an
apnea test. Indeed, Dr. Steinberg, the
principal medical consultant to the Rab-
binate, disrnissed any requirement of nu-
clide scanning since destruction of the
brain’s respiratory center may be conclu-
sively verified without such test.?" Since
defining “death” exclusively in terms of
inability to spontaneously respire would
lead to the absurdity that even a fully-
conscious, functioning polio patient in an
iron lung is dead, a subsequent communi-
cation from R. Shaul Yisraeli, a member
of the Chief Rabbinate Council, qualified
the Rabbinate’s ruling by imposing, asan
additional requirement, that the “patient
be like a stone without movement, (but
apparently mainfaining that heartbeat
does not qualify as stich movement). It is
probable, though not certain, that R.
Tendler's testof “physiological decapita-
tion” and the Rabbinate’s newly formu-
lated test of “‘respiratory failure coupled
with profound nonresponsiveness”
amount to the same thing though the
Rabbinate has not refracted from its
noninsistence on muclide scanning.

3. RabbiJ. David Bleich, Rosh Kollel
at Yeshiva Umvers:ty and author of’ many

papers and a recently published book on
the subject, has stated that anything short
of total liquification (lysis) of the brain
cannot constitute the equivalent of de-
capitation. He further maintais, relying
on Rashi in Yoma, the Chatam Sofer, and
the Chacham Tzvi, that even total lysis
would be insufficient in the presence of
cardiac activity but dismissed the matter
as being only. of theoretical importance
since cessation of heartbeat inevitably
oceurs prior to total lysis. He also asserts
thathis positionis notbased on stringency
in case of doubt but rather on the ceriainty
that the brain dead patient is still alive, a
certainty thatcould be relieduponeverito
be lenient, e.g., a Cohen may enter a
“brain dead” patient’s reom w1ﬁzout vio-
lating the prohibition of tumat met.
4. Rabbi Aaron Soloveichik, Rosh

. Yeshiva of Brisk and RIETS, has gone

slightly further than Rabbi Bleich. Even
if the heart has stopped and the patient is
no longer breathing, the patient is-alive if
there is some detectable electrical activ-
ity in the brain® It has been noted,

however, that there is no recorded in-
stance of this phcnomenon occurring.

5. Rabbi Hershel Schachter, Rosh
Yeshiva and Rosh Kollel of RIETS, has
taken a more cautious view. Conceding
that the concept of “brain death™ may
find supportin the decisions of R, Moshe,
he concludes that such a patient should
be in the category of safeik chai, safezk
met (doubtful life), While removal’ of
organs would be prohlblted as possﬂ:le
murder, one would also have to be strin-
gentin treating the patient as met, e.g., 2
Cohen would not be allowed to enter the
patient’s room.* ‘

6. Mostcontemporaxypaskun mEretz
Yisrael (other than the Chief Rabbmate)
have unequivocally répudiated the con-
cept of death based on neurological or
respiratory criteria.® Of special signifi-
cance are recent letters® signed by R.
Shiomo Zalman Auverbach and R. Yosef
Elyashiv, w:dely acknowledged as the
leading poskim in. Eretz Yisrael, (1f not

(5728} and Chashen Mishpat II, no. 72
{5738). The teshuvah in Yoreh Deah Hi, no.
132 cited in support of brain death criteria
was authored in 5736.

18. Written tatement of 8 Shevat 5 737.

19, It showuld be noted, however, ihat the
teshuvsh conterning nuclide scanning was
addressed to R, Tendler for his own
guidance, urely ensitling his mderszandmg
of the resporisa to great weight.

20. The current status of the original RCA proxy
is tnclear. In light of the negative psak of
Rabbis Auerbach and Elyashiv, Rabbi Marc
Ange! the Pr:eszdem af the RCA, c:rcu.lated g
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cover letter to the nwmbersfup cautioning
that the proxy form should not be used unil
the individual tav has rhoraagfz!y studied the
issue and consulted experts in the fleld, Rabbi
Tendler has similarly stated that at least ~
portions of the proxy form were merely a first
draft 1o be circulated to rabanim.

21L.Dr. Sreinberg s paper, ortgma!!y prepared to
assist the Chisf Rabbinate in their delibera-
tions, appears in Or Hamizrach (Tishref
3z48). -

22, Quoted in Bleick, Time Of Death ot 167-158.

23. His views may be found in 17 Journal Of
Halacha a1 41-50 (Spring 1989},

(4

24, Rabbi Schachter's intermediate position may
be found in the same journal at pp, 32-40.

25, These include R, Elazer Schach, Rosh Yeshiva
of Ponevez; R, Yitzchok Weiss, recentdy
deceased Rav of the Eida Chareidis; R.
Yitzchak Bulitz, Chief Rabbi of Jerusalem; R
Eliezer Waidenberg, author of TzZitz Elm,
R. Nisim Kerelitz, Chief Rabbi of Ramat
Aharon; R. Skmuel Wosner, Rabbi of
Zichron Meir; and R, Nosen Gestetngr.
References to those decisions can be found in
Bleich, Time Of Death ar 144-145.

26. Legter of 18 Menachem Av 5751, A second
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the world) stating that removal of organs
from a donor whose heart is beating and
whose entire brain including the brain
stem is not fanctioning at ali is prohib-
ited and involves the taking of life. Un-
fortunately, thess very brief communi-
cations do not indicate if the psak is
based on vadei (certainty) or safeik
{doubt) nor do they address what the
decision would be in case of tolal lysis.

Halachic And Legal
Ramifications
Obviously, inamatter so fraught with
controversy, every family confronted with

the tragic situation of a brain dead pa-
tient must follow the ruling of its posek.

To the extent the patient is halachically -

alive, removal of an organ even for
pikuach nefesh wonld be tantamount to
murder. The principle ¢f ain dochin

nefesh mipnei nefesh — that one life

may 1ot be-set aside fo ensure another
life -— applies with full force even where
the life to be terminated is of short
duration and seems to lack meaning or
purpose and even where the potential
recipient has excellent chances for full
recovery ‘and fong life. X, on the other
hand, the donoris dead, the harvesting of
‘organs to save another life becomes a
mitzvah of the highest order. In light of
the overwhelming opposition to the “brain
death” concept, caution and a stance of
shev v'al tagseh (passivity) appears to

“be the most prudent course. Howthe

“brain death” problem will play out in
other areas such as inheritance, capacity
of a wife to contract a néw marriage, or
the need for chalitzah if a man dies
leaving a brain dead child will have to
await further clarification.

There are, however, two other points
that need to be considered. The argu-
ment is occasionally made that if
halachah rejects the concept of “brain”
or “respifatory” death, Orthodox Jews
would be unable to receive harvested
organs on the grounds that the recipient
would be an accessory to a murder. As
others have noted,” this conclusion does
not follow, To the extent the organ in
question would have been removed for
transplantation whether o not this spe-
cific recipient consents, i.e., there is a
waiting list of several people, the Ortho-
dox recipient is not considercd to be a
causative {actor (gorem) in the termina-
tion of a life. There is no general prin-
ciple in halachah that prohibits the vse
of objects obtained through sinful means.
Itis true that if, because of tissue typing
and the Iike, the organ is suitable foronly
one recipient and if that recipient de-
clines the transplant, the organ will not
be harvested, an Orthodox recipient may
indeed be compelled to decline. But this
is rarely, if ever, the case.

A second point: asnoted, “braindeath”
is the legal definition of death in the vast
majority of the United States. New York
is the only state that requires medical
personnel to make a reasonable effort to
notify family members before a deter-

mination of brain death and to make
“reasonable accommodation” for the
patient’s religious beliefs.? In all other
jurisdictions, doctors would be empow-

-ered unilateraily to disconnect a patient _ -

from life-support mechanisms once that
patient meets the legal definition of
death.* Hospital personnel may or may
not defer ta the wishes of the family but
there is no duty on their part to do so ar
even to ascertain what those wishes are.?!

Perhaps one point of consensus that
may emerge in an area otherwise fraught
with acrimonious controversy would be
the desirability of enaciing “religious
accommodations” exceptions nation-
wide. After all, even the proponents of a
“brain death” standard understand that
others, in all honesty and conscience,
may hold a different halachic view, one
which they should not be compeiled to
violate. Hopefully, our community will
be responsive to such an effort.

Conclusion

“You preserve the soul within me and
You will in the future take it from me”
{Daily Prayers). Only God who is the
source of all life can take life away. We
are enjoined to cherish and nurture life as
long as it is present, no matter how fleet-
ing or ephemeral. Yet it is precisely
because each moment of life is so pre-
cious that God has imposed on man the
awesome responsibility of defining the
moment of death, the point after which
the needs of the dead may, and indeed
must, be subordinated to those of the
currently living. No one has ever seen a
neshamah leave a body and it is the
unenviable task of our gedolim and poskim
totell us when this occurs. May Hakadoskh
Baruch Hu grant them the insight to truly
make our Torah a Torat Chayim. (O

Rabbi Breitowitz is the Rabbi of the
Woodside Synagogue in Silver Spring,
Maryland and Assistant Professor of Law
at the University of Maryland Law
School. He is the author of a forthcom-
ing book, The Plight of the Agunah: A
Study in Halachah, Contract and the
First Amendinenis.

letier reaffirming this stance was issued
during the Asefet Yemei Teshuvah 5752.

27. See comments of R. Soloveitchik, cited in note
22,

28. According 1o a recently published gricle in
the Journal Of The American Medical
Association (Jan. 7992}, the demand for
hearts, kidneys, and lungs far exceeds the
available supply.

20. See IO N.Y. C.R.R., sect. 400-16 (1987). The
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regulation mandating religious accommoda-
tion is alse reprinied in an excellemt article by
Zweibel, “Accommodating Religious
Objections to Brain Death: Legal Consider-
ations,” 17 Journal of Halacha 49 (Spring
1989).

30. Of course, even in New York, only “resson.
able accommodation” Is required end one
can well imagine triage considerations
forcing patients off respirators premaiuraly.

(5]

31. Moreover, even where doctors defer to the
Jamily's wishes, insurance companies may
refuse to pay the cosrs of sustaining whay is
legally regarded as a cadaver. This is likely
not 1o be a prablem in New York since the
regulatory duty of “reasonable accommoda-
tion” prevents a determination of brain
death.
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Contributions, Ed. Ehud Apanier (Keter:
Jerusalem 87),

In closing, letit be said that noaspersions
have been cast on the integrity of the gaon
and izaddik R. Gershon Hanokh of Redzin on
his 100th yahrzeit. No personal attack was
intended either by Rabbi Herzog 71 (apolo-
gies to the Ba'al ha-Tekhlet's nephew, R.
Yeruham Leiner 21, in Hadarom, Elul 5750,
pp. 12-16) or Dr. Ziderman she-yifyeh in
revealing the true chemical compogition of
the Radziner techelet, namely Prossian biue.
Both have reiterated time and time again that
therebbe was evidently deceived by 2 chem-
ist. To R, GershonHanokh’s eternal creditis
the zechut of having reopened the sha'ar
hatzizit,

Rabbi Bezalel Naor
Spring Valley, NY
. Weeesee e

BRAIN-STEM DEATH .

To The Editor:

Your atternpt to present a definitive, un-
biased summation of the controversy sur-
rounding the halachic validity of Brain-stem
Death (B.8.D.} is most commendable. How-
ever, there are several errors in Rav
Breitowitz's presentation that must be cor-
rected... .

L -
He should have removed any doubt con-

cemingRavMoshe's opinion. He cites “strong.-

support” for my position but fails tomention
that: t

a) For almost a decade, during his life-
time, I articulated Reb Moshe's oginion that
B.S.D. is halachically valid and noone chal-
lenged me during all that time.

b) The letter sent to the New York State
Legislature over Reb Méshe’s signature
which was drafted by Rabbi Moshe §herezof
the Agudath Tsrael, unequivocally affirms
the halachic validity of B.S.D.

I

The Lazarus Reflex is cited as proof that
a B.S.D. patient is not really dead. Yet the
Lazarus Reflex occurs in guillotined prison-
ers who are surely dead and is so cited in the
teshuva of the Chachom Zvi...To quote the
Chachom Zvi, “renuak lechud, v'chaim
lechud.” It can only be a spinal reflex, if the
patient is decapitated!

m

&) It is not “Rav Tendler’s response™ that
the Teshuva 146, refers to cerebral death, not
B.8.D. Rav Moshe said itclearly. The patient
is one who sheyackol linshom, can breathe
without a ventlator.” -

b} I did not deduce Reb Moshe’s opinion
from analysis of his writings. [ reported it as
maaseh ray — whathe said, wrote, and ruled
In the numerous cases referred to him for
halachic psak.

<) The requirement of “respiratory fail-
ure” in the responsum of the Chief Rebhinate
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and standards for “physiclogical decapita-
tion” are identical and not based “on some-
what different theories.”

v,

Rav Breitowitz 15 in error when he rejects
Rav Angel’s statement that if B,S.D. is not
halachically valid, a Jew cannot receive a
vital organ transplent, The fact that there are
others. who are ready and willing to remove
these organs in no way mitigates the act of
murder. (Rambam Hilchot Rotzeach 2:1
and 4:6). If ten “hit men” are hired to kill
someone, the one who mutders him is the
murderer and is put to death despite the
readiness of the nine to do likewise. Indeed
it is in opposition to the thrice repeated
ruling of Rav Shlomo Zalman Auerbach
shlita that if it is forbidden o remove the
heast it is forbidden to aceept the donation.

V.

The halachic rulings of Rav Averbach
are most enigmatic. After issuing the blan-
ket issur against heart tratisplants in Av 5751
which was published in The Jewish Ob-
Server, he wrote two letters concerning heart
transplants in Tever and Shevar 5752. In
these letters he implicitly accepted the con-
cept of B.S.D. but expressed concern over
the need fo inject a radioisotope affirming
B.5.D by blood flow study. Fearing that this
is tantamount to (hezazas goseis) removing
‘the patient who is in extremis. Ne objection
was voiced to declaring a heart-beating pa-
tient dead, if B.S.D. is:affirmed.

In a most recent letter (Adar I 5752) he

restates his position and insists that the heart
notberemoved untilithas completely ceased
its contractions, Yet he acknowledges an
experiment- done at his behest, in which a
pregnant sheep was decapitated (an incon-
rovertible state of halachic death) and then
a live lamb was delivered by caesarean sec-
tion. During many hours the decapitated
sheep’s heart maintained normal beat, with-
Jout loss of blood pressure. Rav Auerbach
cited this experiment to retract his statement
that ability to give birth to a live fetus is proof
that the animaf is not dead He clearly
admitted that the presence of the ventilator
enables a dead animal to give birth to a live
iamb. Surely this same logic and proof holds
for the beating heart when on a respirator; A
beating heart is not a sign of Iife, if theré is
total cessation of all brain function, as in-a
B.S.D. patient. Indeed in 4 decapitated pris-
oner, the heart continues to beat for some
time, yet the uncontested halachic ruling is
that he is dead.,

In addition, Rav Auverbach has ruled that:

L. A ventilator can be removed from a
patient in extremis (goseis) to permit him to
die, since it is considsred hasaras moneah,
not euthanasia,

2. He ruled in an actual case at Hadassah
Hospital (Shevat 5752) that apregnantB.S.D.
patient may be subjected to a caesarcan
section, although her heart was surely beat-
ing, in order to save her fetus. A B.S.D.
patient can with his heart, two lungs and liver

save the life of four people! ‘We must await
further clarification of the position of this
great posek...

I am indebted 1o Jewish Action for their
attempt to prepare 2 level field so that all can

see the majesty of Torah law as it impacts on .

our society.
Rabbi Moshe David Tendler
Monsey, NYe e s s s s 0 s

Rabbi Breitowitz
Responds:

Since [ am in no sense an advocate of the
anti-B.5.D. position, I will not attempt to
refute each individual proof that Rabbi
Tendler proffers nor do I desire to be caught
in cross-fire that, to a large degree, is di-
rected towards other targets. Nowhere in my

article, forexample, didIevercitethe Lazarus .

reflex as proof “that a B.8.D. patient is not
really dead.” I simply noted the reflex as a
factor that “may or may not be significant,”
The pages of this magazine are also not the
most appropriate forum for intricate textual
analysis of technical halachic points. Never-
theless, some clarifying comments may be
helpful, .

L The Position of R. Moshe Feinstein

A, The Teshuvat; The point of my article
was that the written record of R. Moshe’s
teshuvot, standing alone, does not furnish
vnequivocal evidence that he in fact sup-
ported a B.S.D. standard. This is not to deny
the possibility that he may have done so, but
merely to state that one cannot definitively
infer such a conclusion from his writings. 1
had previously cited Iggror Moshe, YD, 11,
no, 132 which validates the use of nuclide
scanning in connection with a determination
of death as “strong support” for Rabbi
Tendler’s position. A close reading of the
teshuvah, however, reveals that this conclu-
sion is somewhat equivocal. The first men-
tien of nuclide scanning appears in the third
paragraph of the teshuvah dealing with vic-
tims of automobile accidents or falls, Here,
R. Moshe concludes that even persons who
apparently are incapable of spontaneous res-
piration (ventilator-dependent) dnd have no
other signs of life should not be declared
dead vntil nuclide scanning verifies lack of
circulation to the brain. Nowhere does
teshuvah 132 wilizenuclide scanning (which,
at best, demonstrates B.S.D.) as a sufficient
criterion of death; it comes into play only if
there are no other signs of life. Whether
beartbeat and circalation of blood {which
B.S.D. patients on respirators absolutely
have) constitute such “sighs of life” is pre-
cisely the controversy at hand. This interpre-
tation of Y.D. I, no. 132 is not my own,
Rabbi Tendler himself has acknowledged
that the teshuvah may be susceptible to mul-
tiple interpretation. As quoted in the adden-
dom te the recently published fourth volume
of D, Abraham’s Nishmat Avrohom, both R,
Yosef Elyashiv and R. Shlomo Zalman
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Auerbach interpret R, Moshe's vatidation of
nuclide scanning as an additional chumra
(stringency) to be cmployed only after the
patient has met all the other signs of death:
lack of spontaneous respiration, pulse (heart-
beat), and nonspasmodic movement/reflexes,
It must be made clear that these two gedolim
who strongly oppose the notion of B.S.D. do
notpurport todisagree with R. Moshe; rather,
in theit view R. Moshe himself never neces-
sarily upheld B.S.ID. They regard their nega-
tive psak as entirely consistent with Y.D. III,
no. 132, R. Elyashiv states this as heing

“explicit” in the teshuvah; R. Auerbach -

states this as 2 possibility; R. Aaron
Soloveitchek also contstrues R.Moshe’s opin-
ion in this manner, Note too that R, Moshe in
that very reshuvah cites Chatam Sofer Y.D,,

338 who explicitly enumerates lack of pulse -

as well as respiration as a necessary prereg-
uisite for a determination of death. Again, as
noted in my article, this restrictive interpre-

tation finds additional supportin a teshuvah

written two years after Y.ID. 1T, 132 where R,
Moshe reiterates that removal of a beart
constitates murder of a donor, See H.M. IT,
R0 72. Since under American law hearts are
not removed until the patient has been diag-
nosed as brain dead, this too suggests that
B.S.D. is not equivalent to halachic death. (I
would note, however, that HM. 11, 72 makes
no mention of nuclide scanning and it is
perhaps arguable that R. Moshe was con-
cerned that doctors would act precipitously
in removing ah organ without a definite
B.3.D. diagnosis but that oncesuch adiagno-
sis could be made, removal of the heart
would indeed be permitted. At best; how-
ever, this is ambiguous).!

B. Maaseh rav: Rabbi Tendler asserts
that he did not “deduce R. Moshe’s opinion
from an analysis of his writings but reported
it as maaseh rav — what he said, wrote, and
ruled in the numerous cases referred to him
for halachic psak.” T am not in a position to
question R. Tendler’s claim; certainly as one
who was very much in close contact with R,
Moshe, particularly in matters of medical
haiachak, his views are entitled to great
weight and respect. What I would like to
know, however, is whether R. Moshe actu-
ally permitted the removal of an organ from
aB.S.D. patient or merely allowed Orthodox

- Jews to receive heart or liver transplants. If
the maaseh rav is limited to the latter, it tells
ug nothing regarding the halachic status of a
B.S.D. patient since even if such patient is
halachically-alive, the recipient wonld argu-
ably be allowed to benefit from the organ
once it was removed. See HI, below. Af
most, such maaseh rav wonld simply indi-
cate that R: Moshe no longer regarded trans-
plants as murder of the recipient. I refer the
reader again to the new edition of Nishmat
Avrohom, comments Y. 330,

. C, The Miller Letter:Rabbi Tendler also
notes the fact that for almoét a decade, he
articulated R, Moshe’s opinion “that B.S.D.
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is halachically valid and no one challenged
fhim} during all that time.” Again, I cannot
fully address the subistance of this contention
since the principle of shetikah ke'hodaah
{silence is tantamount to admissjon) may not
be determinative iz matters of psak
halachah Rabbi Tendler is correct, however,
that the full text of R. Moshe's 1976 letter to
Assemblyman Miller, in opposmon to pro-
posed time of death legislation, is highly
illuminating. The letter was drafted by Rabbi
Moshe Sherer of Agudath Israel and wentout
with R. Moshe’s signature. The letter first
explicitly states:

“The sole criterion of death is the total
cessation of spontaneous tespiration.”

This sentence alone does seem on its face
to unequivocally affirm that B.S.D. (or even
somethingless thanB.S.D.) is halachic death.
1tis a significant piecs of evidence to support
Rabbi Tendler’s construction that should
have been included in my original article and

-Tapologize for that omission. Nevertheless,

- even here, the next sentence appears to im-

mediately modify the implication of the pre- «
ceding one:

“In a patient presenting the chmca] pic-
ture of death, i.e., no signs of life such as
movement or response to stimuli, the total
cessation of independent respiration is an
absolute proof that death has occirred.” -

" In other wozds, absence of respiration is
anecessary confirmation of death only when
coupled with absence of other vital signs,
Arguably, heartbeat and circulation may be
precisely the type of vital sign that prevents
absence of breathing from being determina-
tive,

IL The Views of R. Shiomo Zalman
Auerbach:

A. The Letters: At the time of the writing
of my ariicle, the only pronouncements from
R. Shlomo Zalman that T had seen were the
brief communications of 18 Menachem Av,
5751, and Aseret Yemai Teshuvah, 5752,
where he and R. Elyashiv both stated, with-
out-any explanation, that removal of organs
from a donor whose heart is beating and
whose entire brain, including the brain stem,
is not functioning et all is prohibited and
invelves the taking of life. Since then, R
Auerbach has issned various teshuvot in
Tevet, Adar, and Nisan of this year, While
these later reshuvor eliminate some of the
uncertainty surrounding, the earlier pro-
nouncements, they also indicate that no sig-
nificant retraction from the earfier psak has
occurred. Indeed, in a letter dated Tyar 5752,
both R. Anerbach aud R. Elyashiv explicitly
reaffirmed their earlier stance, again in sum-
mary fashion,

In a Jetter dated 6 Nisan 5752, however,
R. Averbach does offer some significant
¢lzboration of his position. He states that
even after all tests have been performed -
including tests involving circulation of the
blood to the brain — and the doctors have
definitively determined that the entire brain
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including the brain stem is dead, as long as
the patient is atfached to a resplrator and the
heart is beating, the patient is classified as a
sofeik pgoseis (a doubtful case of a
halachically-alive person whose death is
imminent). As such, it is even prohibited to
move the goseir and certainly prohibited to
{possibly) murder him by removal of the
beant? -

R. Shlomo Zalman does permit under
thess circumstances {a definitive d:agnos:s
of brain stem death) shutting off the respira-
tor.? If no respiration or beartbeat is detect-
able for a period of thirty seconds, the patient
may then be halachically declared dead and
his organs harvested. Significantly, while it
had long been thought that such a waiting
period would make transplants impossible
(because of rapid deterioration of the heart
muscle), a number of transplant surgeons
have recently indicated that even after a 30-
second delay, transplantations are still fea-
sible though they lose their optimal effec-
tiveness. In essence, R. Auerbach’s psak
paves the way for the legitimization of heart'

-and liver fransplants even according to those

views that do sot accept B.S.D. as definitive
halachic death: -

B. The Sheep Experiment; A word should
also be said about the sheep experiment. The
Talmud in Archin posits that a fetus cannot
survive its mother’s death. Since B.S.D.
patients can camry babies to term, it was
thought that this atone was conclngive proof

. that B.S.D. patients were halach:cally-

alive.Fo test this hypothesis, an experiment
was performed at R, Auverbach’s request,
whereby a pregnant sheep was decapitated
and hooked up to a respirator, Heartbeat and
blood pressure were maintained and a Lve
lambwas successfully deliveredby caesarean
section. Since it is undisputed that under
these circumstances, the mother sheep was
dead, (decapitation results in death accord-
ing 1) all authorities), the Talmud's ruling
that the life of the fets establishes vitality of
the mother does not apply when the mother’s
vital functions can be mechanically main-

tained. Atbest, however, this merely negates - .

what would otherwise have been an incon-
trovertible proof that the B.8.D. patient rust
be alive. Not being able to prove that BS.D,
equals life is not the same as proving B.S.D.
is death. Thus, even after the experiment, we
are still left with the possibility of sofeik
goseis as R. Auerbach concludes.

C. The Caesarean Birth; It has also been
reported that R. Auerbach permitted the per-
formance of & caesarean on & B.5.D, patient
although, if the patient is a goseis, such a
procedure would undoubtedly constitute for-
bidden movement that is tantamount to muz-
der. Although this psak was widely circu-
lated in R. Auerbach’s name, in his most
recent letter of 6 Nisan he states that ke never
issued such a psak nor was he even asked,

1l If B.S.D. is not acceptable as
halachie death and the removal of a vital
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organs is either certain or doubtful mus-
der, could an Orthodox Jew receive a
heart or liver transplani?

Here, I departed from my reportorial style
and stated that, in view of the fact that there
were many more demands for organs than
supply and if the Osthodox Jew would refuse
atransplant, the organ in afl likelihood would
be removed anyway, acquiescence to an or-
gan transplant could in no sense be consid-
ered a causative factor in 2 homicide. As
noted in my article, this was not my chiddush
but was also the position taken by Rabbj

" Aaron Soloveitchik as well as Rabbi Bleich
and it seemed !'aniyar daati to possess con-
siderable merit

Rabbi Tendler questions this analysis by
citing the example of ten kit men, where the
one who actually does the kiiling is culpable
despite the readiness of the ning to do like.
wise. The analogy, however, is inapt. Obvi-
ously, if one acfively commits a maaseh
retzichah (act of murder), one cannot assert
as a defense that it would have been done by
someone else anyway. The recipient of an
organ, however, is not a rotzeach. It is the
doctor who is the rotzeach. One who places
his name on a list to receive a transplant is at
worst only a goreim retzichah — an indirect
cause. And while it is true that even a geram
retzichah is forbidden, the existence of alter-
native recipients means that zny given re-
cipient cannot even be characterized as a

goreinm.
Rabbi Tendler is correct, however, that
R. Shlomo Zalman has indeed rejected this

FOOTNOTES:

line of reasoning and has ruled that in Israel,
where a majority of those in need are Jewish,
notonly is it prohibited to remove a heart but
itis prohibited to enlist as a potential recipi-
ent as well. In the latter of 28 Adar I, 5752,
R. Auerbach distinguishes between recipi-
ents in Israel, where most of the transplant
surgeons, donors, and potential recipients
are Jewish and cutside of Tsrael, where most
are non-Jewish.* Where both the donor and
the surgeon are, or can be presumed to be,
non-Jewish, even R. Auverbach permits the
Orthodox Jew to reccive the transplant al-
though the removal of the organ by the
surgeon was a prohibited act of homicide.®
In result, if not analysis, the conclusion
stated in my article remains unchanged, at
least for recipients in the United States.

¥V, B.S.D. and the Israeli Chief Rab-
binate:

“Respiratory failure” and “physiological
decapitation” are indeed somewhat different
theories. First, as originally formulated, the
Rabbinate’s ruling did not mention any re-
quirement of “absence of movement” As
such, a patient in an iron lung could conceiv-
#bly have been declared dead although fully
conscious, communicative, and capable of
mental functioning of the highest order. This
is far short of anything even remotely ap-
proaching brain death. Second, even after
the clarification that its ruling applied only if
in addition to lack of respiration, there must
be total absence of movement, the Rabbinate
did not require nuclide scanning; apnea test-
ing alone could conclusively demonstrate

irreversible destruction of the respiratory
centers of the brain and would be sufficient
fo establish death. By confrast, 2 full-blown
determination of “brain death™ would re-
quire considerably more. In any case, I was
certainly not positing that these standards
ace diametrically opposed but are simply
“based on somewhat different theories,” as
in fact they are,

Rabbi Tendler and [ arein agresment that
there are a number of points in 2ll these
psakim that stil] heed further clarification:
the distinction between Israel and churz
I'aretz, between donors who are Jewish and
those who are not Jewish, the relevance of
the doctor’s religious affitistion, whether R.
Shlomo Zalman's dispensation to shut off
the respirator is limited to B.S.D. patients or
applicable to other types of terminal or even
PVS (persistent vegetative state) situations,
how the ruling applies to other forms of
treatment and sustenance (e.g., hydration
and nutrition), what are the implications of a
state of safeik gesisah for other areas of
Jewish law (inheritance etc.), the heter for
performing a life-threatening cassarean on a
B.3.D. patient if, after &ll, such patient is at
least a sqfeik chai; and whether indeed there
is such a heter at all. We have not yet heard
the last word on this difficult subject. Hope-
fully, our poskim will offer us the
guidance to approach these delicate matters
of life and death in accordance with the
dictates of the Torah and the will of Hakadosh
Boruch Hu. O

1. Rabbi Tendler also cites Y., I, 146, Thaat
teshuvah indeed states thai o patient
sheyachol linshom — that & capable of
breathing independensly — cannot be declared
dead merely on the basis of u lack of cerebral
functioning, The language, however, does not
establish the converse — that inability to
respire spontancously necessarily is
equivalent to death. In any event, the
language of yachol linshom does not appear
in teshuvah 132,

2. It should be noted that while this pesition
refecis B.8.D. as a definlrive halachic
definition of death, the psak equally rejacts
Rabbi Bleich's pasition that such Dpatients are
unguestionably alive. R. Agerbach thus joins
those groups of authoritles that treat the

matter as one of sofeik (doubt) where a
stance of passivity must be adopted,

3. This aspect of R, Auerback's psak is somewhat

. problematical. Ifthere is axy chance at all
that a B.S.D. patient may be halachicslly~
alive, what justification could there be for
shultting off the respirator and killing the
patient? There are two possivilitias: (1) R.
Auerbach regards removal of 2 respirator as
4 passive withhalding of life-sustaining
treatment (haserat hamonesh) which Rema in

30

Y.D. 332 permits in the case of a goseis (in
this sense he differs with R, Moshe who
regarded shutting off a respiralor as an act of
Dprohibited intervention); {2} a patient whose
heartbeat and circulation is mainteined only
because of mechanical respiration is in Jact -
already dead. We need to shut off the
respirator, however, to verify that fuct.
Skutting of the respirator does not therefore.
result in the petient’s death but simply
confirms that the patien: was in Jact dead ali
along. If the second reading is correct — and
I believe it is — R. Shlomo Zaiman would
appear to concede in principle that true
B.5.D. Is in fact death, but unwilling to rely
on any of the axlsting tests — including apnea
end nuclide scanning ~— 1o confirm this fact,

4. R. Elyashiv apparently does accept the non-
goreim argument but again limits it to non-
Jewish donors, .

3. It is not entirely clear what the basis for the
distinction is. If one were to accept the non-
goreim argument, it should Jollow that
recaiving the organ should be permitted even
in Israel, whether or not the donor is Jewish,
In prohibiting placing one’s name on a list,

R Anerbach apparenily maintains either
that: (1) if the heart is removed because of 4,

{8i

(A is indeed characterized a5 a gorsim
etzichah even if B would have made the same
reguest; (2) cirsmaﬂvegy. fAis nota
goreim retzichah, ke ﬂﬁq&@és_e‘f the
prohibition of lifne] ever {catising: another to
conmmi? a sin} by causing.the surgedn jo -
commit murder. AN of ti¥se considerations -
apply equally 1o Jews orhon-Tews, The -
distinction is apparéntly premised on the Jact
that where all the recipients are Jews subject
to the laws of the Torah, no ohe individual
Jew can legitimately take the position that ke
is committing no sin since others will sin ifhe
doesn't, See Mishna L melech Ch 4, Hilchot
Malveh U'Loveh; according to this
explanation, however, the only relevant factor
would be the identities of the other recipients,
not the identities of the donors. R. Auerbach
seems to require that both the donors and a
majority of the recipients be non-Jewish. This

| point needs further clarification.

6. The letter of 6 Nisen indicates that the
dispensation does not apply to other cases of
goseis but does not explain why, This
supporis my conclusion in note ¥ that the
psak is not predicated on hasaret moneah,
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Rabbi Moshe Feinstein .
Yeshivat Tiferet Yerushalayim
455 FDR Drive

New York, NY 10002

Rosh Chodesh Kisley 5745

To my dear friend Dr. S.S. Bondi, grandson of the great Rabbi Yosef Breuer,

My grandson, Rabbi Mordechai Tendler, has spoken with me at great length
regarding several of your uncertainties and inquiries as a result of the recent
ruling by NY State that accepts Brain Death as the definition of death.

In fact, the way | heard it from my son-in-law, Rav Moshe Dovid Tendier, the
courts merely accepted the definition as described by the “Harvard Criteria,”
which is acceptable by the Jewish Law, which is that the patient’s brain is
‘separated (from the body)”, meaning the brain is in a state of decay.

Now, even though the heart is capable of pumping for several more days,
nevertheless, as long as the patient is unabie to breathe on his own, he is

considered dead, as | have explained in my responsum in Iggerot Moshe Y.D. ilI
132.

In a case of any hospital, or State, which considers a {(halachicly) live patient to
be dead, and the doctor treating the patient will be required to direct the staff to
remove the patient from the ventilator, even though here, according to Jewish
Law, the doctor's status is considered, (in Jewish Law terminology] as “standing
on the same side of the river [as the perpetrator requesting the assistance],”
since even without him, there are other doctors who will be commanded to do

_ this, nevertheless it is preferred that he dismiss himself from the patient's care,
and let it remain in the hands of the hospital to direct [their staff] as they wish.

[11]




fn the case of Jewish patient, the doctor as well as other Jews, are obligated to
do everything in their power to save the patient, even if only to extend his life by
several days and despite the fact that he is considered a dying patient. And even
if this requires the doctor to spend a great personal fortune to fund the ventilator
and other treatments he is obligated to do so, within the halachic definitions of
the imperative of extending momentary life. And if a situation of ‘enmity’ could
occur [concerning a gentile patient] then they are obligated to do the same for
gentiles as well.

I will conclude with the blessing that we may fully experience the fulfillment of the
verse "Ani Hashem Rof'echa”- { am God, your Healer, with the coming of the
Messiah.

Regards,
Moshe Feinstein

(12]
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Dovid Feinstein

Determining Death with a Beating Heart — Opinion of “Iggrot Moshe.”
November 26, 1992

I have already written that what our master, my father, my teacher [Rabbi Moshe Feinstein]
wrote in Yore Dezh I1I:132 is authentic and no one should question it, for it is not a forgery and
this was his opinion. Some of these details I actually heard from him myself and what I wrote in
a letter on Tuesday, Parshat Shmot, 5750 [1990, shown below] I have not rescinded and it is
unnecessary to repeat this over and over each time some person claims that this is not an
authentic response, or that this letter [of 1990] is false. Iask all that see this letter not to require
of me to write others. (i.e., more letters)

Dovid Feinstein

Same day as above in New York

For further clarification: If he lies like a dead person and there is no movement, even if the heart
is beating, since he cannot breathe [irreversibly] he is completely dead. This is added to the
above to make it clearer.

Dovid Feinstein,

[Translated by Robert J. Berman]

“In Igros Moshe (Yoreh Deah, vol. 3, siman 132) he [Rabbi Moshe Feinstein] wrote that a dead
person is one who isn’t breathing, but one - to whom [autonomous*] breathing can be restored
by a machine - is not dead. And these words, besides having seen in writing, I have heard from
him verbally. But in that responsa he adds that there is more in establishing and knowing [the
time of] death, and presumably he means to say, not breathing anymore because the connection
between the brain and the body has been broken, see there in the paragraph which begins: “But.”
This, I did not hear from him verbally, but it is written truthfully, and there is no reason to doubt
- it. On this issue I have come to sign, on Tuesday, parshas Shemos, the year 5750.

Dovid Feinstein

* This was clarified in person by Rabbi Dovid Feinstein to Robert Berman and Rabbi
Yossie Newfield in New York, August 2, 2004.

[16]
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TRANSCRIPTION OF VIDEQ

Rabbi Dovid Feinstein:

My father's position was very simply that the stopping of breathing is—the point of—that's death. It doesn't matter if the heart is functioning
or it doesn’t function. As longas he stops breathing he's considered dead. That's the way he explained the Gemara in Yoma, that's the way he
said they always did in Europe when the Chevra Kadisha would test if a person is dead or not. He always used to test his breathing and
nothing else,

't repeat again the same thing: If the breathing has stopped, then he's congidered dead. And that's it, nothing else.

Interviewer:
Even if the heart's still beativg...

Rabbi Dovid Feinstein:
Right.

Interviewer:
Right.

Rabbi Dovid Feinstein:
And anything else is, not a eriterion, that's all. Now if all thase guidelines po with those guidelines, he would agree with it and if it doesn’t, he
doesn't agres with it.

But I'd understand, though, Tmean once the person is dead and someone’s available to give the organ, why not?

Interviewer:
Right. Do you think Rav Moshe would Lhave encouraged people to sign organ donor cards?

Rabbi Dovid Feinstein:
I doubt it, but I don't know.

Interviewer:
In your opinion, what's the reason that Rav Moske's opinion on brain death is so shrouded in—into mystery, or is it many different sides on
how to understand Rav Moshe?

Rabbi Dovid Feinstein:
There's only one way. I don't think anybody argues that point. It's very simple. Cessation of breathing. I don't think anybody ever said
differently.

Interviewer;

Right but when Rabbi Mordechai Tendler wrote up the Health Care Proxy for the RCA, when Rabbi Moshe Tendler wrote up the Health Care
Proxy, many people came out that were saving not necessarily he is, that he has a real understanding of Rav Moshe. Many people were saying,
were voicing that opinion.

Rabbi Dovid Feinstein:

It never changed. It depends how you want to word it, ¥ I tell you eessation of breathing, and you say, ok, that's brain death, is that, I don't
agree with thay; ¥ don’t know auything about brain death. Quote me corrvectly. That's all, nothing else. And that's the whole argument against
Rabbi Tendler.

Interviewer:
Cause he translated cessation of breathing as brain death.

Rabbi Dovid Feinstein:

Yeah, fine. He might be 100% right. Fm not even disputing the point. But what's the difference. He could say, this brain death cannot hreath
and therefore he's considered dzad. That's the way it should be worded. He was very makpid that his words should not be changed. Quote
him as is. He cannot breath. Notking else.

Interviewer:

So it was just due to the wording . . .

Rabbi Dovid Feinstein:

That's it. So I'm saying s, that was the dispute, the original dispute, there were people disputed to Rabbi Tendler's opinion that brain death
is stopping of breathing. That's all. And if he's 100% right, no one’s going to argue with him.

Interviewer:

50... 50, you're saying, in your opinion, if we could—ifit's proven medically, what Rabbi Tendler's saving, that that would definitely be Rav
Moshe’s opinion.

Rabhbi Dovid Feinstein:

[17]




Right, a hundred percent.

Interviewer:
But you're not sure that it hesbeer proven, you're saying,

Rabbi Dovid Feinstein:

I don't—I heve no idea, Fim not saying I'm sure, Pm not sure, It's not my field. I don't know, My father ZT7L's position of what constitutes
death is when a person eannot breathe on kis own. It doesn’t matter if his heart is working or is not working.

Interviewer;
Would it then be your opinion that Rav Moshea then would encelrage organ donation in that situation?

Rabbi Povid Feinstein:
One bas nothing to do with tas other, If your're talking about here’s a patient available for a heart transpiant, fine. He would definitely
excourage it. If you're talking about putting it into the place- into the, ah, tank or whatever you want to call it, I doubt if he would agree with

it. I caw’t vouch for it, but T doubt it. I think my whale Puipose here is just to verify the position of—stopping of breathing. And f think, ah, my
services are ended.

Interviewer:
Thank you very, very much. f appreciate it,

(18]
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Courtesy of the Halachic Qrgan Donor Society www.hods.org

[ON THE STATIONARY OF THE SEPHARDIC CHIEF RABBI'S OFFICE]

Shlomo Moshe Amar
Rishon LeZion Chief Rabbi of Israei

17™ Adar II, 5768 [March 24, 2008]

Rabbinic Ruling

In our meeting today in the presence of Rav Ovadiah Yosef, Professor Rabbi Avraham Stein berg and
Professor Rabbi Yigal Shafran gave a detailed overview and summary concerning the establishment of
death vis-a-vis brain death, which included various clarifications.

Rav Ovadiah Yosefruled that death is established upon death of the brain, including the brain-stem,
and irreversible cessation of [autonomous] respiration [even if the heart is still beating]. But only on
the condition that this determination [of brain death] be done by trustworthy people that include a
committee of Torah scholars that are experts in this area [of medicine and halacha surrounding brain
death], that they will check that all the appropriate steps were taken to make this determination.

At the same time, Rav Ovadiah ruled that families who reject brain death as halachic death have the
right to request that the ventilator not be removed and that no organs be recovered for
transplantation. His instructions should be followed punctiliously.

Signed by,
Rav Shiomo Amar

Rav Ovadiah Yosef

[20]
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Courtesy of the Halachic Organ Donor Society www.hods.org.

These are pages 77 and 78 taken from the Halachic Medical Journal ASSIA {Vol, 22) Sivan 5770 [2010]

[Author] Professor Rabbi Avraham Steinberg, MD

2)

3}

4)

5)

The [Knesset] Law of Brain-Resgiratom- Death — The Opinion of Rav Ovadiah Yosef

At the meeting thattook place in the house of Rav Ovadiah Yosef, on the 17" of Adar II, 5768 {(March 24"
2008), in the presence of Rav Shlomo Amar, [the author] Rabbi Dr, Avraham Steinberg, Rabbi Yigal Shafran, and
Minister Eli Yishai, | explained to Rav Yosef the main points of the proposed bill “Establishing Brain-Respiratory
Death” that Is to be voted upon in the Knesset for the 2™ and 3" reading. [The bill was subsequently passed]

Rav Ovadiah Yosef inquired as to the opinion of Rav [Shlomo] Auerbach on the subject of brain death. |
explained his position. Rav Yosef was bewildered as to why he [Rav Auerbach] felt the need to require the death

of every brain cell, as it would be enough that the person is not breathing and that his brain [as an organism} is
dead.

I showed Rav Yosef the handwritten letter of Rav Dovid Feinstein concerning the opinion of Rav Moshe Feinstein
on the subject.

| informed Rav Yosef of my meeting in the home of Rav Shalom Yosef Elyashiv together with Member of Knesset
Moshe Gafni. Rav Yosef wondered why Rav Elyashiv does not accept brain-respiratory death since according to
the Talmud Yoma {85.] death is determined by [cessation] of [autonomous] breathing and not the [lack of]
heartbeat. {Rav Yosef, however, did agree to add an addendum to the law to accommodate families that do not
accept brain death according to halacha allowing them to request [and receive] further ventilation until
cessation of heartbeat. But he [Rav Yosef] was surprised that the Degel Hatorah party representatives were

instructed to vote against the law but allow the law to pass [by not causing the government to fall], because Rav
Yosef felt one must decide one way or the other.}

Rav Yosef ruled vehemently that brain-respiratory death is death according to halacha, and he instructed
Minister Eii Yishai that all Shas members of Knesset need to vote in support of this law.

Minister Yishai requested to receive In writing the ruling of Rav Yosef out of concern for criticism and doubt [lit:

disturbances and posters criticizing their decision], but Rav Yosef said there is no concern about these things and
said that his opinion should be widely disseminated.

[Two days after the meeting described above] On the 19" of Adar I, 5768 (March 26, 2008) Rav Amar asked Rav
Yosef about a specific case of organ donation from an 18 year old woman (Chana Chovev) who was brain dead
from Meningococcal Meningitis (I was closely involved [with the case] and | reviewed the protocol [that they
were properly followed] for determining her brain death and the TCD [Trans-cranial Doppler test results] that

were done confirming her brain death). Rav Ovadiah Yosef permitted the removal of her critical organs to save
the lives of other people who were in danger of dying.

' Onthe rorning of the vote on this law in the second and third reading [in the Knasset].
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Ruling of the Chief Rabbinate of Israel
Organ Donation

The Council of the Chief Rabbinate of Israel met this day, the first day of the month of Cheshvan on 5747 {1986), and

unanimously affirmed the following recommendations by the Committee of Transplantation as follows:

I The Chief Rabbinate was requested by the Ministry of Health to determine its Halachic position concerning heart
transplantation in Isracl To that end, the Chief Rabbinate appointed & joint committee of Rabbis and physicians
who studied the halachic and medical issues in depth. The committee consulted with renowned physicians in the

- field of transplantation from Hadassah Hospital and Shaare Zedek Hospital, both located in Jerusalem,
In the early years of heart transplantation (17 years ago), both Rabbi Moshe Feinstein and the Chief Rabbi of
Israel, Rabhi Unterman forbade heart transplants and ruled it to be a double murder: that of the donor and that of
the recipient. In the past decade there has been a fundamental change concerning the medical facts that concern
heart transplantation as follows:
a. The successes of heart transplants among recipients now reach 80% (that live at least one year) and 70%
that live up to 5 years. '
Y. Itis now possible to reliably determine that the cessation of breathing of the donor is final and
irreversible.
Testimony has been brought before us that Rabbi Moshe Feinstein, in his later years, permitted heart
transplants in America. We are also aware that many great Rabbis now recommend to heart patients to
undergo the procedure.
Since this question concerns life and death, we are obligated to take a clear decisive halachic position such as that
“Yikov Hadin et HaHar - The law will cut through the mountain,
Relying upon the Talmud Yoma (85A) and the ruling of the Chatam Sofer (Yoreh Deah, 338) death is determined
by irreversible cessation of breathing. (See Responsa “Igrot Moshe,” Chelek 3, 132). Therefore, concerning a
donor it should be ascertained that the cessation of breathing is irreversible. This can be determined by proof of
complete brain destruction, including the brain-stem which controls autonomous breathing,
It is accepted in the medical establishment, that in order to determine irreversible cessation of breathing (as
outlined in paragraph 4) there ought to be 5 met conditions:
- Knowledge of the cause of injury.
. Complete cessation of natural breathing.
Detailed clinical proof that the brain-stem is destroyed.
Objective proof of the destruction of brain-stem though scientific tests, such as the BAER.
Proof that complete cessation of breathing, and inactivity of the brain-stem, have continued for 12 hours -
all the while the patient being cared for properly, '
After investigating the criteria for establishing death, as was suggested by physicians in Hadassah Hospital in
Jerusalem on 8™ of Tammuz 5745 and given to the Chief Rabbinate on 5® of Tishrei 5747, we find that it is
acceptable according to Halacha - if the objective clinical test BARR was performed on the brain-stem.
In light of everything that has been said above, the Chief Rabbinate of Israel is prepared to allow heart transplants
(from accident victims) in the Hadassah medical center in Jerusalem based on the following conditions:

. Establishtnent of the all the conditions for determining death of the donor as mentioned above.
Patticipation of a representative of the Chief Rabbinate of Israel as a full member in the medical team that
determines the death of the donor.

The representative will be chosen by the Mimistry of Health from among a list that will be supplied to the
Ministry of Health by the Chief Rabbinate of Isracl once a year.
Permission was given in advance by the donor, or alternatively by his/her family, to donate the heart.
Establishment of a Review Committee under the aegis of the Ministry of Health but with participation of
the Chief Rabbinate of Israel to oversee all heart transplants.

f. The Ministry of Health will establish national regulations according to the above protocol.

8. Until the acceptance of all the specific conditions as outlined in Paragraph 7, there will be no permission for heart
transplants in Israel.

9. If there will be acceptance of all the specific conditions as outlined in Paragraph 7, then a Review Committee of
the Chief Rabbinate will be established to verify full compliance of the conditions as stated above.

Appendix (not included here):

a. Criteria to determine brain-death by recommendation of Hadassah Hospital Jerusalem.
b. Protocol for implementing a BAER exam
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Siegel-Iizkovich [1] recently reported that the Israel Health Ministry
is preparing legislation - the frst of its kind - that would allow a
Person to receive monetary compensation in exchange for donating
a kidney for a lifesaving transplant. Such a policy would be in
contrast with both existing international professional ethics and
major Christian and islamic religious ethics, although medical
ethicists like Veatch [2] have recently revisited the issue, arguing for
accepting financial incentives for organ procurement, and McCartick
and Darragh {3 have provided a short introduction to the range of
recent opinions expressed on this issue. In any event, the Israeli bill
~ which would designate the money not as payment for sale but as
compensation to the donor for his or her time, discomfort,
inconvenience, and recovery - is fully consistent with traditional
jewish law and ethics, as we have outlined elsewhere i4).

In 2000, the Consensus Statement on the Live Organ Donor {5
reported that “direct financial compensation for an organ from a
living donor remains controversial and illegal in the United States”
and took note of the position of the Transplantation Society that
"Organs and tissue should be given without commercial considera-

tion or commercial profit.” This position reflected not only the view
of the medical cormmunity, but that of the overall Christian and
Islamic community as well.

The United States Conference of Catholic Bishops [6] held that
‘The transplantation of organs from living donors is moraily
permissible . . . {but] the freedom of the prospective donor must
be respected, and economic advantages should not accrue to the
donor” Likewise, Catholic theologians Ashley and O'Rourke |7)
state, "if society is to live in a humane manne, generosity and
charity, rather than monetary gain and greed, must serve as the
basis for denation of functioning organs.” Bishop Dimitrios of
Xanthos (personal communication, 29 October 2001) reports, “The
Greek Orthodox Church accepts the possibility of any kind of
transplant, if it is not a commercial transaction. Only phifanthropy
is a proper motive for giving and receiving organs. Ctherwise it
commedifies human organs and thus deprives the action of ethical
quality.” The Church of Scotland |8} “totally endorses the moral
judgment of the British Parliament in passing a Bill which makes it
a criminal offence to buy, sell, or advertise human organs . . . . if the
tissue or organ to be donated is the gift of God end if the imperative
of the Gospel is to love our neighbor unconditionally, then donation
must be made freely on the grounds of need, not conditionally on
the grounds of creed. or lucratively on the grounds of greed,”
Breidenthal {personal communication, ! Dacember 2001} reports
that in the Episcopal tradition, “to sell a kidney to a needy recipient
is better than selling one's body as a sexual object, because the
purpose of the sale is better. But the selling remains morally wrong
- indeed, it may even be more wrong, since the need of the sick
person is an example of what God (who alone ‘owng’ our bodies)
intends us to use cur bodies for, namely, to glorify God and serve
our neighbor.”

Badawi 9| reports that in 1996 a council of scholars from all the
major Muslim Schools of Law in Great Britain concluded that
"Human organs should be donated and not sold. It is prohibited to
receive a price for an organ.” Al-Munajjid [10] reported that the
Istamic Figh Council (Majma’ al-Figh al-Islami) has issued a fatwaa
{religious ruling) which states that, “It is not permitted to trade in
human organs under any circumstances. But the question of
whether the beneficiary may spend money to obtain an organ he
needs, or to show his appreciation, is a matter which is still under
scholarly debate.”

IMA] o Vol 6 » March 2004

Monetary Compensation for Donating Kidneys 185

(32]




Medical Ethics

In general, all these positions share the ethical objections
outtined by Dossetor (11} to asystem under which the state would
regulate organ purchase from veluntary kidrey vendors. {The state
would not be concered with the motivation of the vendor, but
would check that the donor is ompetent and fully informed.) First,
he argued, vital human organswould become market commodities,
thereby compromising societys attitude towards individual human
dignity. Second, the medical profession as a whole would have
compromised its deontologic @mmitment that all individuals have
value beyond price by adoptirg a utilitarian ethic that maximizes
the good for the largest number. Third, such a system would aflow
society to accept the premise that poverty and desperation can be
the basis for desperate, irreversible, one-time-only self-sacrificial
acts, provided that the individuals claim to know the implications of
their actions. Fourth, it ignores the strength of communal opinion,
which insists on limits to personal autonomy for reasons other than
physical harm to others. Fifth it is an affront to those who see
sociefy as being based on tanscendent values in which each
human being has a sanctity, however hard it is to define what that
means.

Halakkah (Jewish Law) certzinly has no principled objection to
any of these arguments, but it nevertheless comes to a different
conclusion. In reaching a spedfic halakhic judgment, authorities
often have to bafance competing values and precedents, As
Lichtenstein 112} notes, "A sensitive posek [halakhic decisor
recognizes both the gravity of the personal circumstances and the
sericusness of the halakhic factors . . . . He might stretch the
halakhic limits of leniency where serious domestic tragedy looms,
or hold firm to the strict interpratation of the law when, as he reads
the situation, the pressure for leniency stems from frivolous
attitudes and reflects a debased moral compass.”

Among the considerations that the posef must take into account
is the effect that a particular decision might have on society as a
whole. Thus, for example, the Talmud [13] records that each Friday
afternoon Rabbi Huna would send someone to the market to buy
up &ll vegetables unsold before the onset of the Sabbath in order
that the farmers not give up on selling produce and thereby leave
the community without vegetables. But despite the Fact that the
Bible and Talmud have a concrete and robust concern for charity on
the private as well as public level Rabbi Huna would throw the
produce in the river rather than distribute it to the poot He
reasoned that such charity would have had negative societal
impact, as the poor would begia to rely on these gifts rather than
provide for themselves. The imperative for charity must be balanced
against the realistic needs of a fealthy community.

Halakfak acknowledges limits to personal autonomy for reasons
other than physical harm to others. It assumes transcendent values
in which each human body has a sanctity by virtue of it having
housed a being created in God's image, and demands subservience
to halakhic obligations and responsibillties, including the prohibi-
tion to gratuitously harm one’s own body. Another basic principal is
the biblical command |14} "Do not stand idly by the blood of your
neighbor,” which obligates a person to save another who is in
danger.

The Talmud (15] records an argument regarding the responsi-

bility of two travelers in the desert who are in danger of death. One
has only enough water for himself and the other has none. Let them
share the water and both die, says Rabbi Ben-Petora; however,
normative Halakhah accepts the view of Rabbi Akiva that he who has
the water should keep it for himseli. He reasoned that the Bible
(Lev. 25:36) commands that "Your brother shall live with you,”
indicating that your life takes precedence. The obligation to save
another does not extend to sacrificing one’s own life.

While Halakhahi surely concerns itself with the motivation
underlying religious cbservance, it generally adopts the position
that the religious value of a mitzvaf (a good deed) is not obviated by
the absence or diminution of proper motivation. Of course, the
deed acquires greater religious value as the virtuousness of the
intention increases. But inadequate motivation does not Lnder-
Inine the inherent ethical value of the act itself. or provide an
exemption to the obligation to perform a particular #itzvas.

Live organ donations

In the sixteenth century, ibn Zimra (known by the acronym Radbaz)
[16 took up the question of a ruler who had threatened to kifl one
person if another did not allow the amputation of a non-essential
organ. Radbaz, quoting Proverbs 3:17 that "[the Torah's} ways are
ways of pleasantness,” rules that the Halafaf could not possibly
demand the amputation of a limb ever to save another person.
Nonetheless, it is a most "pious act” to do 5o voluntarily, provided it
does not endanger one’s own fife. If, however the procedure
actually endangers the volunteer, the donor is dismissed as a “plous
fool” for doing a dangerous thing. This is the dominant opinion in

- halakhic literature.

On this basis, Weiss [17]. one of Jerusalem’s late senior poskin,
held that live kidney donations are forbidden, because they
constitute too dangerous an enterprise for the donor However,
Yosef [18}, former Chief Rabbi of Israel and senior contemporary
posek, indicated that that ruling was based on the medical
information available at that time. Now that medical authorities
maintain that the risk for the donor is reasonable, such donations
are permissible. Goren |19], late Chief Rabbi of Israel, likewise
maintains that this medical judgment determines the permissibility
of the donation. The current normative halakhic position is that
such denations constitute a most pious act.

Goren writes that donation of a kidney in consideration of
financial reward does not change its positive characteristic. His
reasoning is based on the Halefhah congerning the obligation to
not stand idy by your neighbors blood. One is obligated to save
someone in mortal danger even if it involves financial loss,
However, if the rescued person has the financial means, the "good
samaritan” can recover his expenses, despite the fact that he was
obligated to act, and such financial considerations do not affect the
religious quality of his act. “We have no halakhic basis on which to
prohibit one from donating a kidney in consideration of financial
gain,” he wrote, “inasmuch as this reflects an agreement between
the donor and recipient.”

Abraham (20|, expressing the view of Aurbach another of
Jerusalem's late senior poskim, writes that one cannet say that a
person who contributes his kidney in consideration of financial gain
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is doing something contemgtible rather than praiseworthy. The
vendor/donor has no obligation to contribute an crgan and, if he
nevertheless does so, it remains most commendabie even if his
primary purpose was not wanting altruistically to save a life but
rather to obtain finances to pey off his debt or obtain medical
services for himself or his family members. But, adds Abraham,
what does that say of a society that allows a person to reach such a
desperate state that he must sell an organ to get out of financial
debt or obtain necessary medical services, Shafran |21}, director of
the Jerusalem Rabbinate's Department of Halakaha and Medicine,
similarly notes, “Selling organs does involve an ethical problem, but
it is one that relates to the general society and not to the individual
buyer or selier. How did society reach a point where people are
willing to sell their organs? This is a question of society's ethics, but
it involves no technical halakhic prohibition.”

Lau (22}, former Chief Rabbi of Israel, sees & different ethical _

issue in afiowing the sale of organs, namely that the organs might
eventually become available oaly to the rich. But with regard to the
question of financial consideration for donating one’s organs, he
sees no ethical issue at all. A person who is injured by another is
allowed to collect not only for his medical expenses and lost
income, but also for pain and suffering. One who volunteers to be
injured in order to save another does not forfeit similar COMpPensa-
tion. It is true that poor people are at a disadvantage in competing
for limited resources, but that is true for a wide range of medical
Issues. Any possible underground exploitative industry in organ
sales, he adds, should be prevented by appropriate governmental
supervision.

Discussion

All these halakhic authorities reject out of hand the notion that
payment for a kidney denation deprives the action of ethical quality.
. They agree that a donation motivated by generosity and charity,
rather than monetary gain and greed, is a most “pious act,” but they
deny that this is the only ethical basis for donation of functioning
organs,

Auerbach's position - that one’s donation remains most
commendable even if his primary purpose was not wanting
altruistically to save a life but rather to obtain finances to pay off
his debt or obtain medical services for himself or his family
members - coincides with Dossetors indirect altruism.* An
impoverished father in Dossetors example, wants to help his
seriously ill daughter. If she had renal failure, he' would gladly
donate his kidney with no thought of financial compensation.
However, she does not have renal failure but a white-cell
malignancy that requires expensive treatmant, The father sells his
kidney to obtain the money 1o pay for her medical treatment
Dossetor sees this as morally acceptable, despite his objection to
allowing the sale of kidneys, bu: cbjects to allowing it for pragmatic
[easons.

It is difficult, though, to seperate indirect altruism from non-
altruistic financial gain. Dossetor quotes the case of an impover-
ished Indian widow with two tnmarred daughters for whom it is
essential that she have a dowry. The sale of her kidney allowed her
to provide dowries that enabled them to marry. In a society in which

spinsters may lead a serry and dangerous existence, this was a life-
fulfitling, altruistic act. However, this logic would move most kidney
sales into the category of indirect altruism, as few healthy
impoverished donors intend to use the money obtained capriciousy.

Wilkenson {23] has argued that the commodification argument
against organ sale is not persuasive. The gos#im, however avoid the
issue of commodification by framing the payment as the “fine”
imposed on someone who commits a bodily assault on another,

which includes payment for pain and suffering In addition to _

medical expenses and lost income.

In general, these paskim concur with the arguments put forth by
Radcliffe-Richards and her cofieagues (24|. There is a possibility of
exploitation of potential donorsiverdors; but it is the responsibility
of governments to protect such individuals by regufation, as they
now do in many other areas. Rich people will have opportunities for
medical care unavailable to poor people, but that is the reality in
many areas of medical care throughout the world. it might reflect
poorly on a society that it allows a person to reach such a desperate
state that he must sell an organ to get out of financial debt or
obtain necessary medical services; but outlawing such sales will ot
correct the underlying social inequities. Interestingly, the proposed
Israeli protocol, as reported by Friedlaender [25], gives poorer
patlents an equal opportunity to receive unrelated donor kidney
transplants by having the Israeli National Transplant Center. and
not the recipient, pay the donor.

Conclusion

While non-altruistic sale of kidneys might be theoretically ethical
ultimately its ethical status is inextricably connected to solving a
series of pragmatic issues, stich as creating a system that insures
that potential vendors/donors are properly informed and not
exploited. Without such arrangements, ethical non-altruistic kidney
donations remain bt a theoretical possibility.

Exactly what specific social safeguards beyond informed consent
must be instituted are not spelled out by these halakhists, but
presumably they would mirror those created by secular legislatures
in areas such as adoption, surrogacy, or even employment. These
would include controf and supervision of medical sereening and
support of the donors to insure that their health is not permanently
endangered; protection of minors and incompetents; and regula-
tion of payments so that they reasonably reflect compensation for
pain and suffering. It remains to be seen whether the pending
Israell legislation will accomplish these goals. In this respect,
Shafran sees an internal contradiction in principle between
allowing payment for surrogacy, for example, and outlawing the
sale of organs, both of which involve 3 person taking payment for
the "use” of their body.

In the meanwhile, a prectical immediate solution lies in the
direction of increased cadaver donations, In this respect, it is worth
noting the halakhic ruling given in 1978 by Goren [19]: "When there
is a deathly ill patient waiting for a kidney transplant and there is a
cadaver whose kidney is an appropriate match for transplantation,
it is a mitzeah and obligation for the family of the deceased tc allow
the transplant, as this is a matter of saving a life and 'not standing
by the blood of your neighbor”
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THE NEED

+ 100,000 Americans and 1,000 tsraeiis waiting for organs
Every year 7,000 Americans and 100 Israelis die “on the
list”

Organ Donation & Brain Death . !Ss;']aell was thrown out of European Network of Organ
. aring ,
N HaIaCha * lsraelis and Jews are arrested every year for buying and

selling organs
* Jews have a bad name internatlonally on the lssue of

Halachic Organ Donor Society organ donatio;/ e g ) i
*+ In 2001, only 3% of Israelis had ergan donor cards while
www.hods.or in Amenica i%/wa; more than 40%

* In 2011, only 17% of New Yorkers have cards while the
country average is 45%

 In ZdD{H, only three Orthodox rabbls had organ donor
cards

) Halachic Prohibitions
REASONS JEWS DON'T DONATE hic Proh
About a Corpse ~1

IMNeMONiC is SETH] me s reosmmene song i otortes 1. Issur Nivul Hamet /i\\

* Emotionally Difficult to Donate (same for non- 2. Issur Hana'at Hamet e
Jews) 3. Issue Halanat Hamet —
« Halachic Prohibitions (3) Concerning Corpse PIKUACH NEFESH OVERRIDES
&) g ~om THESE COMMANDMENTS
hat § h i

* Superstitions (2) Scaring Jews Not to Donate i;itéfag':uﬁ gp?libt?ale\’ﬁgg:;kg'l;:ggda:)(rvgi‘:;vsnwbg

can do autopsles if the results will most likely help
Us save someone else’s life (“choleh lefanecha™)

Timing of the Donation: At Brain-Stem Death

[36]
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Emotions

Emotionally it is difficult however..,

* consider that if your loved-one needed an organ
you would want somzone else to ‘get over the
emotional inhibition and donate their organ

* Rav Moshe Feinstein writes (.M. Y.D. V.1ij,
Siman 174} “...though it is the nature of pecple
to be very distressed over their deceased (loved
oneg)... naverthefess, there is a mitzvah not to be
overly distressed [about donation] in order to
save a life with the organ of the deceased.”

SUPERSTITIONS
1. AYINHARAH (49

1. The rationalist understanding s that the term ayin
harahis simply a metaphor fot jealousy (see Rav
Shlomo Aviner's video at www.hods org)

2. Ifyou really believed in it you should not sign a
ketubah, life insurancs, hesfth insurance, flood
insurance, thett insurance, ete

3. I ayin harah really worked, there would ba plenty of
organs to go around because there are thousands of
people with organ doner cards.

SUPERSTITIONS

2. Belief that you need to be buried with
your organs in order to be resurrected

1. No source

2. Counter-factual as all organs (and even
bones) eventually decompose

3. Seems unfair to Jews incinerated In the
Holocaust and blown up.in their tanks

4. Insulting to God as if he is almighty he
can resurrect you anyway

* Jewish Ossuatles
= Century BCE —~ 1% Cemu
During Secord Temple period, J
chests, even the high priast

No Bones About it: Only bones, no argansg

(37




Timing of Donation

+ Most organs are taken from “Brain-Stem
Dead” patients/corpses,

if you view brain-stem death to be death,
you can donate, but if not, then you can't.

* Even though a person is brain-stem dead
(aka Whole Brain Dead) it is possible to
keep the heart still beating with the help of
a ventiltator,

« Watch this 7 minute film 3
http/mods orofgnglish/hissues/YouTybe video%20paqe

n.asp

What is Brain Stem Death?

Anatomy ?
The Brain, by and large, consists of brain-stem and cart
Yerms

Life-Support Machine: Avoid using, Inaccurate and it implies a foclball
could be alive

Respirator: Aveid using i, implies spontarecus human respiration
Ventillator: Accurate, 2 machine that vents air in and out

Coma; Cortex is net working, not dead, might wake up

Persistent Vegetativa State (PVS}: aka “Vegetable™ Long term coma, most
likaly never wake up, but siill alive

Brain Death; everybody throws around this ferm to mean different things,
avoid it

Brain-Stem Death: (aka Whale Brain Death) both brain-stem ang cortex are
dead

Talmudic Sources

Mishna Chalot Chapler 1, Mishaa 8 (in Rambam Mishna 7)
“Decapitation js Death* and the logic is that a person who is beain
dead & 35 f he is decapitated

*

BUDY XS TY KOO 07 0T
PROT—'OSA AW D W OR-J1URY TN

Talmud Yoma 85z s person whe looks dead,
unconcsious, doesn't respand and can't breathe on his own, is dead.
OQthers think this statement only applies if the hear has already
stopped breathing.
DV T ONRIR 1 0N TV FTIR KA [0 T RN R
ATIT AN DIONT M IZET ST VI NIN DK w193 NS v Yan
DO AFINN KOS 27 1IN PN OUA A NOWI WK T {1 Fneka)
9 3T PN K AW 10080 Ty oY AT P2 AaY dwnn Yax ahmy
I'9K3 DM N AR TN

HODS Accomplishments

= Israel went from 3% to 12%

+ Israelis dying on waiting list went from 120 a
year to 80 a year

* Went from 2 rabbis to 183 rabbis with organ
donor cards

= HODS responsible for at least 200

life-saving transplants that were not otherwise
going to happen

(38]
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ACTION LIST

- Email your family asking them what they

think

Email your rabbi asking him what he
thinks

Consider getting an organ donor card at

www.hods.org
Leam more by watching videos at

www.hods.org

[39]
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Brain Death

- ¥ H t-
~ Anatomy and Physiology Historical Perspective

Joel 5. Cohen. M.D Prior to the advent of mechanical
Associate Professor of Cl‘;nlcal Neurology resPirE?tion’ d?ath W_as defined as ifhe
Albert Eirstein Callege of Medicine cessation of circulation and breathing
Historical Perspective Brain Death Current Consensus
in 1959 Coma de passe’Mollaret and Goulon '
= 1968 Jrreversible Coma/Braln Desth Harvard Medical w Absent Cerebral Function
School Ad Hoc Committee
w» 1981 Uniformn Determination of Death Act - President’s » Absent Brainstem Function
Commission for the Study of Ethical Problems in Medicine
n 1994 American Academy of Neurglogy Guidelines for the = Apnea
determination of Brain Death
s 2005 NYS Guidelines for Deterrnining Brain Death

[40]
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Normal Brain Anatomy Normal Brain Anatomy

Cerebral Cortex Brain S_tem

| w Cognition
s Voluntary Movement
» Sensation

[41]
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Brain Stem

Midbrain
Cranial Nerve 1
® pupifiary function
B eye rovement

Brain Stem

Pons
Cranial Nerves IV, V, V1
W conjugate eye maovement
B corneal reflex

Brain Stem

Medulla
Cranial Nerves IX, X
W Pharyngeal (Gag) Refiex
8 Tracheat (Cough) Reflex
Respiration

Reticular Activating
! System

= Recelves multiple
' sensory inputs

u Mediates
wakefulness

[42]




12/22/2011

Causes of Brain Death Causes of Brain Death

Normal Cerebral Anoxia

Normal Cerebra! Hemorrhage

Causes of Brain Death ' Causes of Brain Death

Normai Subarachnold Hemorrhage

Normal Trauma

[43]




12/22/2011

Causes of Brain Death Mechanism of Cerebral Death

Neuronal Injury Neuronal Swelling

1CP>MAP is
incormpatible
with life
Decreased Intracranial Increased Itracmnia!
Blood Flow o . Pressure
Normal Meningitis :
Conditions Distinct From Persistent Vegetative State
Brain Death
= Persistent Vegetative State = Normal Sleep-Wake Cycles
» Locked-in Syndrome = No Response to Environmental Stimuli
» Minimally Responsive State » Diffuse Brain Injury with Preservation

of Brain Stem Function

{44]
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Locked-in Syndrome

Ventral Pontine Infarct

® Complete Paralysis

W Preserved Consciousness

® Preserved Eya Movement

Minimally Responsive State
Static Encephalopathy

= Diffuse or Multi-Focal Brain Injury
» Preserved Brain Stem Function

a Variable Interaction with
Environmental Stimuli

Brain Death Neurological
Examination

iClinical Prerequisites:
HKnown Irreversible Cause

MExclusion of Potentially Reversible Conditions
= Drug Intoxication or Poisoning
= Electrolyte or Add-Base Imbalance
» Endocrine Distutbances

MCore Body temperature > 320 C

Brain Death Neurological
Examination

= Coma

= Absent Brain Stem Reflexes

= Apnea

[45]
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Coma

. No Response ta Noxious Stimuli
s Nail Bed Pressure
n Siernal Rup

= Supra-Orbital Ridge Pressure

Absence of Brain Stem
Reflexes

'_- Pupillary Reflex

= Eye Movements
» Facial Sensation and Motor Response

» Pharyngeal (Gag) Reflex

& Tracheal (Cough) Reflex

Pupillary Reflex

Pupils dilated with no constriction to bright fight

Eye Movements

Oceulo-Cephalic Response
"Dal’s Eyes Maneuver”

[46]
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Facial Sensation and
Eye Movements Motor Response

= Corneal Reflex

w Jaw Reflex
& Grimace to Supraorbital or

Oculo-Vestibular Response

“Cold Caloric Testing” Temporo-Mandibular Pressure
Apnea Testing | Apnea Testing
i
Prerequisites 1. Pre-Oxygenation
= 100% Oxygen via Tracheal Cannula
aCore Body Temperature > 32° C ® PO2 = 200 mm Hg
2. Monitor PCO2 and PO2 with pulse oximetry
= Systolic Blood Pressure 2 90 mm Hg 3. Disconnect Ventilator
#. Observe for Respiratory Movement until PCO2 =
aNormal Electrolytes 60 mm Hg :
>. Discontinue Testing if BP < 90, PO2 saturation
»Normal PCO2 decreases, or cardiac dysrhythmia observed

[47]
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Confounding Clinical Observations Compatible
Conditions with Brain Death

| = Faclal Trauma

Sweating, Biushing

a Pupillary Abnormalities

Deep Tendon Reflexes

u CNS Sedatives or Neuromuscular Blockers

Spontaneous Spinal Reflexes- Triple Flexion
= Hepatic Failure

w Babinski Sign
» Pulmonary Disease
Confirmatory Testing Confirmatory Testing
EEG
Recommended when the proximate

cause of coma Is not known or when
confounding clinical conditions limit
the clinical examination

Normal Electrocerebral Silance

[48]
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Confirmatory Testing

Cerebral Angiography

Normal No Intracranial Flow

Confirmatory Testing

Technetium-99 Isotope Brain Scan

Confirmatory Testing

MR- Angiography

Confirmatory Testing

Transcranial Ultrasonography

[49]
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Confirmatory Testing

Somatosensory Evoked Potentials

L dm -
i

Concern for man and his fate must
always form the chief interest of all
technical endeavors. Never forget
this in the midst of your diagrams
and equations.

Albert Einstein

[50]




VIDEO on Brain-Stem Death

Visit http://hods.org/eng!ish/h-issues/YouTube__video%ZOpages/Animation.asp

VIDEOS

Arimation Brain Death

ALACHIC ORGAS DONDE N Where does the heart
get oxygen from?

SOCIETY

ABOUT HODS
HODS ACTIVITIES
HALACHIC [SSUES

Videos

FAQ - Halachic
MEDICAL ISSUES

[51]
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